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UNIIEDR STATES INSTRICYT COURYY
SOUTHERN DISTRICT OF FLORIDA

CASE N(: 2.0V 51204 AMC
DONALD L TRUMD,
Plainditt,
V.
UNITED STATES O AMERICA,

Detendani.
!

MOTION TO UNSEAL NOTICE OF
STATUS OF PRIVILEGE REVIEW TEAM®S FILTER PROCESS

The United States, through mndersipned comsel,! respectinlty requests that the Couet
unsenl fhe Privilege Review Team's Nolice of Slatus ol the Filler Trocess (Dockel Falry (DF 407 2
Plaintiff opposes the unsealing of the notice. In suppoit of its motion, the United States subinits as
follows: |

i O August 30, 2022, pursuant (o the Court’s Preliminary Order {TYF:29), the Untled
mtates submiited a sealed notice of the status of the Privilepe Review Team’s filter review (“Filter
Notiee™). (D40 The investigation team al*m filed a scaled notice of the status of its review of
(he evidence w s custody, ag well as a detailed properly invenlory, {DE:39.)

2 Cin September T, 2022, the Court held a hearing on Taintiff's dMorion for Judicial

Oversight and Additional Relief (1::1) and Supplemeint to Plaintiff's Motion {DL:28), (DL:62.)

T Undersipned counsel are the filter attorneys assipned to the Privilepe Review Team and
have cntered a notice of appearance it this matter for the lmired pm pose of addresaing issues
mvolving atlormey-client privilege.

2 The Uniled Siales is not seeking Lo unseal Fxhibil A ov B or otberwise unsed] altorney-
client priviteged infinmation.
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Al the starl of the hegnmyg (and sabsequently by separate order), the Court unsealed the
investination team’s notice, as well as the detwled property inventory, upon aprecment of the
pardies, (Hearing Transeript (Fe) at 4-5)

3 When asked hy the Cowet Tor its position with respect to providing the Filler Notice
10 Plaintiff, povernment counsel indicated that the Tinfled Slates had no objection but asled that it
remain under seal. (v, al 5-6.) After Plaintiff's counsef had been alforded (he opporlumiy to
review the Notice, goverment counsel suggested (hat the Filter Notice {not the attached sxhibits)
should be wiscaled by the Court {partially redacted, i need be) once the partics had the opportanity
fo comfer. (T, al 46.)

4, Mear the end of the hearing, the Court called upon the Privilege Review Team’s
[iler atterneys to address the fikter process, {Tr. at 45.) Belore mmswerng (he Court’s questions,
government counsel (st sought the Cowt’s permission to discuss the contenls of fhe Filler Netice
in open court withowr relerencing atlorney-chent privifeged information. {Lr. at 46.} Plantilfs
counscl apreed, explaining that their *concerns . . . relule o wadver of the substantive privilepes.”
{Jd.; vee alser e al 6-7 (deseribing privilepe waiver concerns).)

A, Ay of the date of this molon, the broad strokes of the Lilter Notice have now heen
made public through the course of these proceedings? (7 al 45-33.) In response to the Court’s
inquiries al the hearing, and without objcction by Plaintiff, povernmenl counsel deseribed the filter
piocess and the safegmemds Luken by the Privilege Review Team while it conducted the filler

revicw, {11, at46-53.) lior exampls, government counsel explancd that the Privilege Review Team

* |n addition to the information publicly discussed al the hearing, the Cowrt also referenced
The substance of the Notice in its September 3, 2022 Order graniing, 1 parl, Plaintiff’s motion to
appoint a special master. {(See, e.g., DE64 at 6,15 & n 130}
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had applied the filter protocols sel forth in the scarch wasrant affidavit! to both the “45 OMtiee™ and
the “Storage Room.” (44 at 47, 52.) Governenl counsel [urtber cxplained that the Privilege
Review Team had applied an cxtvemely low threshold to screen for posentindly allorncy-client
priviloped information—i.e., any document thal was legal in nature or contained the name of 4
readily dentiftable attorney.” (4 at 47, 48, 50, 51.). Govermmenl counsel also reitcrated a proposal
to resofve auy oulstanding altomey-clicnt privilege lssues through the filler protocal (fed. at 340-31,
52-53) and described two instances where the investigation team referred additional documents (o
lhe Privilege Revicw Teaim for a filter review (fd ar 43, 50-51; see atso DHE04 at |5 & n 13}

6. “The common-luw tight of access to judicial proceedings, av essential compencnt
ol our gystem of ustice, I3 instrumental in securing the wtcgrity of the process.” Chicage Trib,
o, v. Bridgesione/Firestone, Ine., 263 11.3d 1304, 1311 (7 1th Cir, 2001). As such, “there cxists a
presumiprion of openness i all legal proceedings.™ Cnifed Srates v, Ignasiak, 667 F34 1217, 1238
(11th Cir. 2012). in balancing the public’s inlerest it acecssing conrt documents against the
inlerests ob a parly, e Eleventh Circuit has identified a nom-exhaustive list of factors to be
considered, including: “whether allowing access would impair court functions or harmn legitimate

privacy imtcrests, the degree of and litkelihood of wjury if made public, the reliabilily of the

* See Foore Secfed Search Werrant, 9:22-MJ-8332-BER, DE:1G2-1 € 81-84 (8.13. Fla.).

S he Privilepe Review Team made an mfentional offort to be overly mclusive when

tiflering potentially privileged information frum the mvesligation team. Under the lavw, a claim ol

allmey-client privifege requires proof of the followinyg slementz: (1) ihe asserted holder of the
privilege is or soughl lo become a elient; (2 the person to whom the communication was madc is
the member of a.hur ol a couart, or his or he sabordinate, and in conneclion wilh this commuonication
acting as a lawyer; (3) the communication relates to a fact which the attorney was informed by his
or her client without the presence of strangers [or the purpose of securing primeamily either an

apinion on law, [epal scrviees, or agsistance in some legal procceding, and net for the purpose ol

commilling a crime or tort; and (4) the privilege has been clatmed and not wasved by the clienr, fir
re Grond Jury Proceedings 88-9 (VLAY 899 10.2d 1039, 1042 (11 th Civ, | 9943} eiting Linited States
v, Jomaes, 517 F.2d 666 (5th Cir. 19757),
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information, whether there will be an opporlumily to respond to the infornation, whether the
information conmeerns public officials or public concerns, and the avaitubihity of less oncrous
alternatives ro sealing (he documents.” fef {quoting Heowmero v. Drummond Co., e A80F 3d 1234,
1246 (11th Cir. 20073). “ln some cases, o parly can overcome Ui presuniption of openness i it
can show “un overriding interest based on findings that closure 18 essenlial o preserve higher
valucs and is narrowly lailoted o serve that nlerest.”™ Jd (quoting Press-Emerprise Co, v
Suprerien Conrt of Catdifornie, 404 TS, 301, 310 (15847),

7. Here. lhere is no competling intorest in maintaining the sealed slulus of the Filter
Motice it this case, particularly o ghl ol'the CowUs reltrence to it in the Court’s Order appoiniing
w spectal master, (DE:64 at 6, 15 & n.17.) Moreover, the Tnited States has an interest in the Lilter
Notice being o parl of the public reeord in this casc and thereby equally available to all of the
litigants in this matrer.’ Tor these reasons, consistent with the peesumption in faver of open
proceadings, the Court should unscal the Filter Notice”

8. While Tlaintill has an interest in protecting attorney-client privileged inlimmation,
the United States does nol believe that the Filler Nolice contains such information. PlainlilTs
counscl also have had the opportunity to revisw the Filler Nolice and, as of the date of this filing,
have nol identifed uny privileped information that should repiain wnder seut, Tnslead, Plaintiff

stummarily objected to the unsealing ol the Filter Notice.

5 As previously noted, the United States 1s nol seeking to unscal Lxhibit A or B or any
atlommey-clicnt privileged information or provide such inlormation o the nvestigation team. The
Filier NWotice docs nol contain privileged information. Should lhe Couri disagree, redaction would
be (he yppropriute remedy as discussed below. Morcover, the 64 seis of malertals identified by the
Privilege Review Team as being potentially privileged (apain relying on an extremely fow
threshold) will remain sepregaled brom the irvesligation toarm.

T Various news mediz orgamizations have also moved 1o intervene  this proceedmyg lov
the limited purpese of unsealing records, meluding fhe Filter Notice, (DLE:49.)
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0. Cven if Plaintifl®s opposilion to unsealmg the Filler Nolice is grouneed 1o attorney-
client privilege, a blanker assertion is not sufficlent. United Stafes v. Davix, 636 F2d 1028, 138
{5t Civ, T981) (“Té is generally agreed that the secipicnt of a smmumons properly should appear
before the issuing apent and claim paivileges on o guestion-by-guesliom and docinent-by-

docurment husis.”). [nstead, Plaintiff should identify with particularity any Inlsrmation in the Filter

Notice that laintilF believes, m good faith, implicales attorncy-clicnt privilege. If PlainfifTl

successiully asserts privilepe, then the proper remedy would he redaciion ol the Filter Notice,
See, e.g., BE Aermspace, fne v Travefers Cas & Sur. Co. of Am, No, 16-812953-CV, 2017 WL
9288015, at *2 .2 (5.1 Fla, Aug. 29, 2017 (determmining (lwal theee was no basis to seal or redact
pubilicly filed legal billing recordsy; Vision Bunk v. Hovizen Holdings USA, 11O, No. CIV.A. 10
347-WS-B, 2011 WI. 4478772, at *5 n.11 {(5.D. Ala. Scpt. 27, 2011} {*Tf the privileged
information that might have justiled the (ling of the |legal | invoices under scal has been redacled,
then there ig no discernahle need for sealing those exhibils, particularly given the vital importanee
ol (he publie’s right ol aceess 1o padicial proceedings.™).

O, Fursuant Lo Tocal Rule 7.0(a)3), undersigned counscel certifies thar they bave
conferred in writing with Plaintiff’s counsel o a good faith elTorl o resolve the 18sues raised in
(his motion and thal the partics have been unable to do so. Specifically, on the moming of
September 2, 2022 undersigned cownse] inmred Plaintift’s counscl that the United Stales

intendod to move to unscal the Filter Notice and asked 10 Plaint i1 comzented ov propescd any

L
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redactions. L response, Plaintiff's counsel stated thal Maintill opposes the unscaling of Docket
Frley 40 withoul ollering any proposcd redactions or identifying any basis for agserling privilege.
Respect/ully submiticed,

JTUAN ANTONIO GONZAT RS
UNITED STATES ATTORNEY
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500 8. Australian Avenue (4% Floor)
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Renfumm J, Hawk

Deputy Chief for Exporl Control and Sanctions
National Security Division

050 Penngylvania Avenue, NW

Washington, 13.C. 20530

New Jersoy Bar No, 030232007

Ph: (2021 307-5176
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CERTIFICATYE OF SERVICIKE

I HEREBY CLERTIFY that | cansed the atlached docurnent (o be electromeally transmitted
to the Clerk’s Office uging the CM/ECE gystom for filing and transmittal of a notice ol electronic

filing,
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