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| LORAIN COUNTY COURT OF APPEALS
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TOM ORLANDO, CLERK OF COURTS |
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IN THE COURT OF APPEALS
NINTH APPELLATE DISTRICT
LORAIN COUNTY, OHIQ

GIBSON BROS., INC,, et al,,
Case No.: 19CA011563

Plaintiffs- Appellees/Cross-Appellants,
Appeal from the Lorain County
-v§,- Court of Common Pleas,
Case No. 17CV103761]
OBERLIN COLLEGE, et al.,

Defendants-Appellants/Cross-Appellees.

PLAINTIFFS’ BRIEF IN OPPOSITION TO DEFENDANTS'
MOTION TO EXCEED PAGE LIMITATIONS

While the tortious conduct of the billion-dollar institution and its vice-president in
defaming, interfering with the business relationship and bullying a 134 year old small family
business is shocking, the legal and factual issues presented in this appeal do not necessitate an
extension of the page limit restrictions outlined in Ninth Dist. Loc. R, NE). Plaintiffs’! submit
that Defendants’? motion for additional pages should be denied for the following reasons:

First, Defendants’ again endeavor to inject substantive issues in procedural motions as they
continue their spin campaign attempting to classify this matter as a “free speech case.” Following
the jury verdict, Defendants retained two additional Jaw firms. Defendants’ new counsel atlernpts
to reframe this appeal in a manner that would Ee unrecoghizable to an-yone who participated in the
trial court proceedings. Contrary to the ‘messaging’ efforts on this appeal, this was never a ‘free

speech” case. [t is, and always has been, a tort case.

' “Plaintiffs” refers to Plaintiffs-Appellees/Cross-Appellants Gibson Bras., Inc. ("Gibson’s Bakery™), Loma Gibson,
as Executor of the Estare of David R. Gibson, Deceased {“Deve Gibson™), and Allyn W, Gibson (“Grandpa
Gibson™).

* “Defendants” refers to Defendants-Appellants/Cross-Appelless Oberlin College & Conservatory and Meredith
Ratmondo.
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In fact, after five (5) weeks of recciving evidence, a representative jury to which no
objection was made unanimously found in favor of Plaintiffs on claims of not only defamation,
but also intentional interference with business relationships, and intentional infliction of emotional
distress.

Regardless of Defendants® continued improper interjection of “free speech” into procedural
motions, the Court’s decision in this case will not involve a sweeping review of first amendment
case law or constitutional questions. [nstead, this is a tort case that will be decided on longstanding
Ohio tort law principles. Defendants’ attempts to reclassify this tort case as one involving free
speech is a smokescreen erected to divert attention away from Defendants’ intentional tortious
conduct. Additional pages for irrelevant first amendment argiuments are not necessary and should
not be provided.

Second, while this case involved numerous witnesses and documentary exhibits, it is not
50 complex that a page extension is necessary for Defendants to assert their various (incorrect)
arguments. This Court routinely denies requests for page extensions in civil cases with complex
trial records and even in criminal cases involving the death penalty and complex RICO trials. For
example:

»  Gavin Ellis, etc., et al. v. Laura Kenny Foriner, M.D., et al., 9th Dist, Case No. CA-

28992 (2018) involved complex medical malpractice issues and a jurv verdict in excess
of $11 milfion.> The record from the underlying trial was neariy three thousand (3,000}
pages long and included several Daubert motions on complex medical issues. (See,
Ex. 1). Recognizing that an extension was unnccessary to properly develop the

arguments on appeal, this Court denied the request for a page extension. (See, Ex. 2).4

* Sigte ex rel. Cooey v. Judges of Court of Appeals for Ninth App. Dist., 66 Ohio St.3d

! For the Court’s review, the motion requesting an extension of the page limits in the E/lis case is included in this
response briefas Exhibir 1.

¥ A true and accurate copy of this Court’s order denying the motion for extension of pape limits in £445 is included as
Exhibin 2.
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1436 (1993), involved a mandamus action brought before the Ohio Supreme Court after
this Court limited a request to extend page limits initiated by a criminal defendant
appealing a death penalty conviction. (See, Ex. 3)5 The Ohio Supreme Court
dismissed the mandamus action, which affirmed this Court’s decision to limit the
request for a page extension. See, Cooey, 66 Ohio St.3d at 1436,

s In State of Ohio v. David Willan, 9th Dist. Case No. CA-24894 (2011), this Court
denied a criminal defendant’s request for a page extension related to the direct appeal
of a one hundred and forty-seven (147) count RICO indictment that involved two
frinls and conviction on more than seventy (70) crimes.® (See, Ex. 4).7

Clearly, if page extensions are unnecessary for death penalty cases and multi-defendant
RICO trjals, they are unnecessary in this appeal.

Third, one of Defendants’ primary reasons for requesting a page extension is that,
according to Defendants, this appeal involves several legal issues that will require the Court to
explore the summary judgment record.® Even if this were true (and Plaintiffs contend that it is
not), the record on summary judgment was not substantially different than the record created
during trial. Plaintiffs estimate that the vast majority of documents utilized during summary
Judgment briefing were presented (or could have been presented) during trial. Further, while fewer
witnesses testified during trial compared to those deposed during discovery, the discrepancy is

directly attributabie 10 Defendants’ persistent discovery abuses which include (but by no means

are limited to): (1) subpoenaing and deposing nearly every member of the Oberlin Police

* For the Court’s review, a copy of the substantive portions of the criminal defendant’s brief in support of mandamus
is included with this responses brief as Exhibit 3.

® See, State v. Willan, 9th Dist, Summit No. 24894, 201 1-Ohio-6603, 9§ 2-13, overturned on other grounds, 144 Chio
§1.3d 94, 2015-Ohio-1475, 41 N.E. 366. .

" A true and accurate copy of this Court’s ocder denving the request for 2 page extension in Witlar is included as
Exhibit 4.

¥ As support for this assumption, Defendants cite to Bose Corp, v. Consumers Union of ULS., Inc., 466 U.S, 485, 104
5.Cr. 1948 (1984). However, the applicatior of Bese to this case is not entirely clear. Bose dealt with appellate
review of factual decisjons made by a judge during a bench tial. /4 at 487, However, this case was tried to a jury,
not the trial court, Further, Bose dealt with o public figure defamation plaintiff. /d a1 489, Asthe trial court correctly
ruled during summary judgment briefing, the Plaintiffs in this case are all private fignires. (See, 4-22-2019 Entry,
pp. 5-6).
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Department; and (2) subjecting then 90-year-old Grandpa Gibson to five (5) days of questioning
lasting nearly nineteen (19) hours.

Fourth, the other reasons identified by Defendants that supposedly necessitate a page
extension should also be discarded. Defendants point to alleged evidentiary issues and
unwarranted complaints about the jury instructions. But these are usual and customary issues
appeilants assert on appeal that do not require additional pages. While the facts of this case,
including Defendants’ libelous conduct, are unusual, the actual issues this Court will decide on
appeal are not.

Plaintiffs submit that good cause does not exist in this case for an extension of the page
limits outlined in Ninth Dist. Loc. R. 7(E). Therefore, Defendants’ Motion to Fxceed Page
Limitations should be denied in its entirety.

DATED: Aprit 15, 2020 Respectfully submitted,

TZANGAS | PLAKAS | MANNOS | LTD

/s/ Brandon W. McHugh

Lee E. Plakas (0008628)

Brandon W. McHugh (0096348)

Jeananne M. Wickham (0097838}

220 Market Avenue South

Eighth Floor

Canton, Ohio 44702

Telephone:  (330)455-6112

Facsimile:  (330) 455-2108

Email: Iplakas@lawlion.com
bmchugh@lawlion.com

jwickham(@lawlion.com
-and-

KRUGLIAK, WILKINS, GRIFFITHS &
DOUGHERTY CO., L.P.A.

Terry A. Moore (0015837)

Jacqueline Bollas Caldwell (0029991)
Owen J. Rarric (0075367)

02607156-1/ (2000.00-0027 4
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Matthew W. Onest (0087907)
4775 Munson Street, N.'W,
P.O. Box 36963
Canton, Ohio 44735-6963
Telephone:  (330) 497-0700
Facsimile:  (330) 497-4020
Email: tmoore@kwgd.com
Jealdwell@kwegd.com
orarrici@kwgd.com
monest@kwgd.com
-and-

JAMES N. TAYLOR CO.,,L.P.A,

James N. Taylor (0026181)

409 East Avenue, Suite A

Elyria, Ohio 44035

Telephone:  (440) 323-5700
Email: taylor@jamestaylorlpa.com
Counsel for Plaintiffs
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A copy of the foregoing was served on April 15, 2020 by electronic means to the e-mail

addresses ideniified below:

Ronald D. Holman, 11

Julie A. Crocker

Cary M. Savder

William A. Dovle

Josh M. Mandel]

Taft Stettinius & Hollister [LLP

200 Public Square, Suite 3500
Cleveland, OH 44114-2302
rholman(@itafttaw.com;
jerocker@taftlaw.com;
csnyder@taftlaw.com
wdoyle@tattlaw.com
Jmandel@taftlaw.com

Co-Counsel for Defendants

Oberiin College aka Oberlin College and
Conservatory, and Meredith Raimondo

Benjamin C. Sasse

Irene Keyse-Walker

Tucker Ellis LLP

950 Main Avenue, Suite 1100

Cleveland, Ohio 44113
benjamin.sasse@tuckerellis.com
ikeyse-walker@tuckerellis.com
Co-Counsel for Defendants

Oberlin College aka Oberlin College and
Conservatory, and Meredith Raimondo

02607156-1 ¢ 12000.00-0027 6

Richard D. Panza

Matthew W. Nakon

Malorie A. Alverson

Rachelle Kuznicki Zidar

Wilbert V. Farrell, IV

Michael R. Nakon

Wickens, Herzer, Panza, Cook & Batista Co.,
35765 Chester Road

Avon, OH 44011-1262
RPanza@WickensLaw.com;
MNakon@ W ickensLaw.com;
MAlverson@ WickensLaw.com;
RZidar@WickensLaw.com;
WFarrell@WickensLaw.com;
MRNakon@ WickensLaw.com
Co-Counsel for Defendants

Oberlin College aka Oberlin College and
Conservatory, and Meredith Raimondo

Seth Berlin

Lee Levine

Joseph Slaughter

Ballard Spahr [LLLP

1909 K St., NW

Washington, D.C, 20006

-and-

1675 Broadway, 19" Floor

New York, New York 10019
berlins@ballardspahr.com
levinel@ballardspahr.com
slaughterj@ballardspahr.com
Co-Counsel for Defendants

Oberlin College aka Oberlin College and
Conservatory, and Meredith Raimondo

{8/ Brandon W. McHugh
Brandon W, McHugh (0096348)
Counsel for Plaintiffs
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IN THE COURT OF APPEALS OF QHIO
NINTH APPELLATE DISTRICT
SUMMIT COUNTY, CHIO
GAVIN ELLIS, etc., et al, CASE NO. CA-28992
On Appeal from the Court of Common

Pleas, Summit County, Chio,
Casc No. CV 2016-07-2898

Plaintiffs- Appellees,
vs.
LAURA KENNY FORTNER, M.D., et al. MOTION OF DEFENDANTS-
APPELLANTS LAURA KENNY
FORTNER. M.D. AND ATRIUM

OB/GYN INC.’S FOR EXTENSION OF
PAGE LIMIT

Defendants-Appellants.

M e N e N o N o N e

Defendants-Appellants Laura Kenny Fortner, M.D. and Atrium OB/Gyn, Inc. move this
Conrt for an additional ten (10} pages for its Appeliate Brief. The legal and factual background
relevant to this appeal is extensive due to the significant motion practice in the Trial Court,
including two extremely in depth and comprehensive Daubert Motions, along with the extensive
jury trial that resulted in a trial transcript of two thousand eight hundred fifty (2,850) pages.
Additionally, as set forth in Defendants® Docketing Statement, Defendants have identified
multiple probable issues for appellate review. Accordingly, it is anticipated that an extension of
the page limit will be necessary for both the Statement of the Case and Facts and the Law and the

Argument portions of the Brief. Appellants thus respectfully request a 10-page extension of their

Brief's page limit.
Respectfully submitted:
EXHIBIT
/sf Douplas G. Leak
1 Douglas G. Leak (0045554)

Michael Ockerman (#0053403)
W. Bradford Longbrake (#0065576)
Hanna, Campbell & Powell, LLP

Sandra Kart, Summit County Clerk of Courts
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A copy of this document has been served by email only on October 25, 2018 to:

Michael F. Becker, Esq.
Holly M. Moore, Esq.

David W, Skall, Esq,

134 Middle Avenue

Elyria, OH 44035
mbecker@beckerlawlpa.com
hmoore@beckerlawlpa.com
dskall'» beckerlawlpa.com
Jwill@beckerlawlpa.com

Paul W. Flowers, Esq.

Paul W. Flowers Co., LPA
Terminal Tower, Suite 1910
50 Public Square

Cleveland, OH 44113
pwi@pwico.com

<<HCP £1015426-v|>>

3737 Embassy Parkway, Suite 100
Akron, OH 44334

Phone: 330-670-7300

Fax; 330-670-0977

Email: dleak ¢ heplaw.net

blongbrake@hcplaw.net

Counsel for Defendants, -
Laura Kenny Fortner, M.D. and
Atrium OB/Gyn, Inc.

CERTIFICATE OF SERVICE

Counsel for Plaintiffs

Counsel for Plaintiffs, G.E., 2 Minor, et al.

45/ Douglas G. Leak

Douglas G. Leak (0045554)
Michael Ockerman (#0053403)

W. Bradford Longbrake (#0065576)

2

Sandra Kurt, Summit County Clerk of Courls

p.2
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STATE OF OHIO ) IN THE COURT OF APPEALS
SR S AP NINTH JUDICIAL DISTRICT
COUNTY OF SUMM
CANDRA fr KU‘“
0: 42

GAVIN ELLIS, Etc., gifi0cT 31 A C.A.No. 28992

ellees et} COUR NTY
Aot O COORTS

V.

LAURA KENNY FORTNER, M.D,,
et al.
MAGISTRATE’S ORDER

Appellanis

Appellants have moved this Court to extend the page limit for their appellate
brief. Upon review, the motion is denied, Appellants’ brief will now be due 20 days

from journalization of this order.

C. Michael Walsh
Magistrate

EXHIBIT

2
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State of Ohlo, ex rel., Richard Wade COOEY Il, Relator,..., 1983 WL 13144257, ..

EXHIBIT

1993 WL 13141257 (Ohic) (Appellate Brief) 3
Supreme Court of Ohio.

State of Chio, ex rel,, Richard Wade COOEY I, Relator,

v.
JUDGES OF THE COURT OF APPEALS FOR THE NINTH APPELLATE DISTRICT, and The Honorable
William R. Baird, individually ard in his official capacity, and The BEonorable Mary Cacioppo, individually and
in ber official capacity, and The Honorable Deborah L. Cook, individually and in her official capacity, and the
Hongrable Daniel B. Quillin, individually and in his official eapacity, and The Honorable John W. Reece,
individually and in his official capacity, Respondents.

No. 93-94.
January 29, 1993,

Briefin Support of Relator’s Motion for Peremptory Writ of Mandamus or, in the Alternative, an Alternative Writ of
Mandamus

James Kura - 0014857, Ohio Public Defender. _
Cynthia A. Yost - 0042722, Assistant State Public Defender.
William 5. Lazarow - 0014625, Assistanc State Public Defender, Ohio Public Defender Commission, 8 East Long Street -
11th Fleor, Celumbus, Obio 43266-0587, 614/466-5394, Counse! for Relator.
*i TABLE OF CONTENTS
THE CLEAR LEGAL RIGHT AND CLEAR LEGAL DUTY REQULIRED FORIISSUAN CE OF A WRIT OF
MANDAMUS ARE THOSE WHICH ARE INFERABLE FROM THE FACTS,
AUTHORITIES CITED IN SUPPORT OF PROPOSITION OF LAW [
State, ex vel. Plain Deafer Publishing Co. v, Lesak, 9 OhO SE 30 1 (1984 oo ooreeoeeeeoee oo 3

State, ex rel. Maizels v. Juba, 460 P. 2d 830 L 3

EIE TR AU DI TV T Tl o R L L 3

State, ex rel. Mehin v, Sweeney, 154 Ohio St. 223 L T 3

State, ex rel. Canada v. Phillips, 168 Ohio St. 191 (1958) oo ertansisntcsecvees ey st st b st rms s oo et oo 3

LT T e e T Hrn i eiadees dm e o
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State of Chio, ex rel., Richard Wade COOQEY i, Refator,..., 1993 WL 13141257...

State v. Maurer, 15 Ohio St. 3d 239 (1984) ... reesesss e 8
CONSTITUTIONAL PROVISIONS:

Sixth Amendment, United States Constitution ..o 9
*vi Fourteenth Amendment, United States Constitution ... 7,9,10
Section 2, Article I, Ohio Constitulion ... e v 9,10
Section 19, Ani;:le [, Ohio Constitution ... ..o or oo 9
Section 16, Acticls [, Ohio Constiftion ..o e, 9
Section 3(B), Article 1V, Ohio CONSHAKION .mrevsrcrceesmrencerieenns 4
STATUTORY FROVISIONS:

RULES:

SUP. CL RV, 880, 1 e oot ssssssse s s eess e e 4,5 8

|

First Appellate District Local Rule 1] oo sees v e 4,5, 11
LGN ] R S U T (4 T2 TSR 9
OTHER AUTHORITIES:

Black’s Law Dictionary (3th. Ed. 1979) ....vomiiseoscmemsonen 3

*1 STATEMENT OF THE CASE

This is an origina! action for a writ of mandamus directing the Judges of the Court of Appeals for the Ninth Appellate District
to permil Richard Wade Coney I tn file a hriaf in avrace nf farfy_fina (A5) pages in hic appoal invehing the deatls penuliy .

STATEMENT QOF THE FACTS

Richard Wade Cooey IT was sentenced to death in Ohio. Stte v, Cooey, Sum. C.P, No, CR 86-9-1 1094, (Dec. 18, 1986),
affd. Sum. C.A. No. 12943 {Dec. 23, 1987), affd, 46 Ohio St. 5d 20 (1989), cert. demied, __ U.S. __, 111 S. CL 1431
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State of Ohio, ex rel., Richard Wade COOEY II, Relator,..., 1993 WL 13141257...

(1991). Relator filed a petition seeking post-conviction relief pursuant to Ohio Rev, Code Ann. Section 2953.21 and, the
relavor's petition was denied by the trial court. Petitioner filed a Motion for Relief from Judgment Pursnant to Ohio Criminal
Rule 60(B)(1) and (5). This Motion was also denied by the trial court, The relator filed notices of appeal with the Ninth
District Court cf Appeals appealing the decisions of the trial court to deny the past-conviction petition and Motion for Relief
from Judgment. Relator filed a Motion to Consolidate his pending appeals, which was pranted. State v. Cocey, Sum. C.A.
Nos, 15895, 13996 (Dec. 2, 1992).

The transeript of relator’s trial consists of 650 pages, The docket reflects a toral of 118 entries and filings in the trial coun.

In relator’s direct appeal 1o the Ninth District Court of Appeals, he raised thirteen (13) assignmets of error. The body of his
merit brief consisted of thirty-four (34) pages. In relator’s direct appeal Lo this Court, he raised thirty -three (33) propositions
of law. No page limil was placed upon his merit brief and the boedy of his merit brief consisted of one hundred thirty-nine
(139) pages.

*2 Upon exhausting his direct appeals, relator filed a petition seeking post-conviction relief raising sixty-five (65) claims for
relief which were supported by eleven (11) exhibits. On July 21, 1992, the trial court, through a nine (9) page entry, denied
relator’s petition seeking post-conviction relief. State v. Cooey, Sum. C.P. No. CR 86-09-1 109A (July 21, 1992) unpublished.
On August 20, 1992, relator timely filed a Notice of Appeal with the Count of Appeals for the Ninth Appellate District
appealing the July 21, 1992 entry of the frial court. On August 20, 1992 relator also filed 2 Motion for Relief from Judgment
pursuanl to Ghio Criminal Rule 60(B)(1) and (5). On September 14, 1992, the trial court denied relator’s Mation. On Detober
14, 1992, relator timely filed a Notice of Appeal with the Court of Appeals for the Ninth Appellate District appealing the
September 14, 1992 entry of the trial court On November 23, 1992, relator filed a Motion to consolidate his appeals. On
December 2, 1992, the Ninth Appetllate District filed a Journal Entry consolidating relator’s pending appeals. State v. Cooey,
Sum, C.A, Nos. 15895 and 13896 (Dec. 2, 1992).

The Ninth Appellate Judicial Distriet adepted a local rule of court which limits the length of initial and answer briefs 1o thirty
{30) pages. This maximum may only be exceeded by the permission of the court. Ninth Appellate District Local App. R. 13,
On December 9, [992, relator filed a motion with the Ninth District Court of Appeals reguesting leave to file a brief in excess
of thirty (30) pages, estimating that sixty (60) pages would be necessary to do adeguate justice la this capital brief. On
December 16, 1992, Respondent Judges granted relator’s motion for leave to file a brief in excess of the page limiatien in
part. limiting the brief to forty-five (45) pages rather than the sixty (60) pages requested by relator. [Appendix 1.]

*3 ARGUMENT
PROPOSITION OF LAW NO. I

THE CLEAR LEGAL RIGHT AND CLEAR LEGAL DUTY REQUIRED FOR ISSUANCE OF A WRIT OF
MANDAMUS ARE THOSE WHICH ARE INFERABLE FROM THE FACTS.

An applicant for a writ of mandamus must demonstrate a clear legal right to the relief sought and a concomitant clear legal
duty on the part of the respondent to provide the relicf sought. See Siate, ex ref, Piain Deater Publishing Co, v. Lesak, 9 Ohio
St. 3d 1, 3(1984).

The terms “clear legal right and “clear legal duty’ are terms of art. The word ‘clear’ does not refer to the clarity of the Jaw or
the uranimity of controlling judicial decision. The terms ‘clear legal right’ and ‘clear legal duty” refer only to those rights
and dutics which may be inferred from the facts, regardless of the difficulty of the legal question to be decided or whether a
pre-existing body of controlling law exists, State, ex rel Maizels v. Juba, 460 P. 2¢ 850, 852-33 (1969) (extensive
discussion); see, alsa, Black’s Law Dictionary (5th Ed. 1979). This Court has ruled:

A doubt that may arise in the mind of the court in matter of law, as 1o the existence of the duty, will not
"** require or justify the denial of the writ. It is the court’s duty to salve all such doubts, and 10 declare
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State of Ohio, ex rel,, Richard Wade COQEY N, Relator,..., 1993 WL 13141257,

the duty as it finds it to be, after its misgiving as to the intent and meaning of the statute involved, or as to
any other question of law, have been eliminated.

Stale, ex rel. Meivirn v. Sweenep, 154 Ohio St. 223, 226 (1950); accord Stats, ex rel. Canada v. Phillips, 168 Ohio St. 191
(1958).

The facts in this case demonstrate without question that relator has a clear legal right 1o file a brief in the Ninth District Court
of Appeals which exceeds forty-five (45) pages and that respondents have a clear legal dwry 1o permit such filing.

*3 PROPOSITION OF LAW NO. IT

POLICY CONSIDERATIONS RECOGNIZE THE IMPORTANCE OF PERMITTING AN APPELLANT TO FILE
A BRIEF WITHOUT A LIMITATION AS TO THE NUMBER OF PAGES IN A CASE INVOLVING THE DEATH
PENALTY.

The relator has been sentenced to death in Ohio. Presently, he has an appeal pending in the Ninth District Court of Appeals
challenging the denial of post-conviction relief in his death penalty case.

Article [V, Section 3{B) of the Ohio Constitution permit courts of appeals (o adopt locat rules of practice in their respective
courts. Specifically, “[clourts may adopt additional rules concerning Iocal practice *** which are not inconsistent with the
rules promulgated by the supreme court.” /d. App. R. 3| permits courts of appeals to “*** adopt rules concerning local
practice in their respective courts which are not inconsistent with ***7 the appellate rules.

The Nimh District Court of Appeals adopled a local rule of court which provides:

The initial and answer briefs of parties shall not exceed thirty (30) pages, exclusive of the appendix,
summary of argument, and index. No brief may be filed which exceeds such limitation except by prior
permission of the Court. Applicalion for such permission shall be by mation specifying the number of
extra pages requested and specifying reasons why extra pages are required. And, except by permission of
the court, reply briefs shall be restricied to matters in rebuttal of the answer brief. Proper rebunat is
confined 1o new mattars in the answer brief,

Loc. R, 13

Although the Rules of Appellate Procedure are silent as o page limitations for briefs, this Court has recognized the
importance of imposing no page limitation for briefs in “*** cases involving the death penalty.” Sup. Ct. R. V, See. 1. In all
other cases, the parties are pennitted to file a *5 brief “*** not to exceed fifty pages."” /d. By drawing a line of demarcation
between death penalty cases and non-death penalty cases, this Court has recognized the necessity and importance of allowing

the relator, and those similarly situated, the opportunity to raise, brief and argue every conceivauble issue in death penalty
cases.

The local rule of the Ninth District Court of Appeals and the denial by the court of Mr. Coocey’s request to extend the page
limitation to an adequate length, preclude the relator from being able to raise, brief and argue issues in the court of appeals
and in this Court as well. By imposing and enforcing such a limitation, the court of appeals is forcing the relator to choose
between reducing the number of assignments he may raise in the courl of appeals or reducing the length of the assigniments.
Neither allernative is a viable option especially when sixty-five claims were raised before the wial court.
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State of Ohio, ex rel., Richard Wade COOEY ¥, Relator,..., 1993 WL 13141257...

The page limitation imposed by the court of appeals denies Richard W, Cooey the oppertunity to raise issues in this Court. If
the relator reduces the number of assignments of ervor raised in the court of appeals, he will not be able to preserve issues for
review by this Court and the federal courts.

The clear intemt and purpose of Sup. C1. R. V, Sec. 1, is to permit appallants in cases involving the death penalty to submit -

briefs with no limitation as to the number of pages. Loc. R. 13 of the Ninth District Court of Appeals is inconsistent with the
expressed recognition by this Court of the necessity and importance of raising every conceivable issue in ¢ases involving the
death penalty,

*6 PROPOSITION OF LAW NO. II]

A CAPITAL APPELLANT IS DENIED DUE PROCESS, EQUAL PROTECTION, AND EFFECTIVE
ASSISTANCE OF COUNSEL WHEN UNREASONABLE PAGE LIMITATIONS ARE IMPOSED UPON THE
RELATOR IN THE FILING OF HIS MERIT BRIEF.

Respondent Judges have refused to permit relator to file a brief in excess of forty-five (45) pages despite the fact that; 1) the
appellate record in the appeal is massive, 2) the Rumerous issues cannot be adequately briefed in such limited space and 3)
Respondent: Judges have granted another individual secking post-conviction relief in cases involving the death penalty, leave
of court to file a brief in excess of forty-five (45) pages. Respondent Judge’s failure to grant relator such leave violates
relator’s state and federat constitutional and statutory rights, as well as those rights secured by state rules of procedure,

The United States Supretne Court recognized that a prison inmate has a constitutional right of access to the courts to assert
such procedural and substantive rights as may be available to him under state and federal law. Bounds v. Smith, 430 U.8. 817,
821 (1977). The court concluded that it was not enough that there was a procedure for filing the claims but that the prisoner
must be granted a meaningful opportunity to be heard on the claims. /d. Ao unrealistic page limitation that does not take into
account the size of the appellant record or the severity of the sentence, violates relator’s fundamental right of access to the
courts,

Ohio Rev. Code Ann. Seclion 2953.21 prants a convicted individual in the State of Ohio the right to file a petition seeking
post-conviction relief in order to have a court determine whether his conviction is void or voidable, O.R.C. Section 2953.21
grants an individual who has been denied post-conviction relief an appeal of right to the court of appeals. When a state has
created an *7 appeliate system of right, such as the State of Ohio has pursuant to O.R.C. Section 2953.23, the appellate
System must act within the dictates of the Fourteenth Amendment to the United States Conslitution. Evifts v, Lucey, 469 U.S.
387, 401 {1985). Respondent Judge’s page limitalion violates relator’s right to due process, The page limitation retnoves ail
opportunity for telator 1o meaningfully present his position or 10 be heard.

App. R. 12(A) grants an appellant the right to have all ecrors that are assigned and briefed to “be passed upon by the conrt (of
appeals) in writing”. Implicit within this rule is the right to assign and brief all necessary errors which occurred below.,
Relator has been denied the protections of App. R. 12 by the page limilation imposed by Respondent Judges. This action
prevents telator from assigning and briefing all errors which occurred in his post-conviction proceeding.

Ohio Supreme Court Rules of Practice T and 1] grant an individual whose appeal is denisd in the court of appeals, the right to
petition this Court for discretionary review. However, this Court has repeatedty held that it will not consider errors that are
neither raised nor briefed in the court of appeals. Siate v. Greer, 39 Ohia St. 3d 236, 247 (1988); State v. Broom, 40 Ohio St.
3d 277 (1588); Stare v. Cofeman, 37 Ohio S1. 3d 286, 294 ([988). Therefore any emors not raised in the courl of appeals will
be waived for purposes of appeal to this Court. Respondent Judge’s page timitations will limit relator’s appeal to this Court.

The state and its officers may not abridge or impair a prisoner’s right to apply to a federal court for a wril of habeas COpUS.
28 U.B.C. 2234, Ex Parte Mull, 312 U.S. 546, 549 (1941); Cochran v. Korsas, 316 U.S, 255 (1942). As a precandition to
seeking relief pursuant 10 28 U.S.C. 2254, each alleged claim for relief must be presented to the state trial courts and
appellate *8 courts. A failure to present each claim will result in the claim being both unexhausted under 28 U S.C. 2254(b)
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and (¢}, and waived, MeClesky v. Zant. 499 U S. 467, 111 8. Ct. 1454 (1991},

Respondent Judge's page limitation will insure that many of relator's claims wilt be waived and unexhausted. The issues
omitted because of waiver or nonexhaustion due 1o the page limitation, will not be subject to federal review,

In appeats involving the impasition of the death penalty, the United States Supreme Court has consistently emphasized the
need for thorough appellate review. Parker v. Dugger,  U.S. 111, 5. Ct. 731, 739 (19%91); Clemmons v. Missisyippi,
494 U.S. __ . 110 8. Cu 144, 1448 (1990); Gregg v. Georgia, 428 U.S. 153 (1976). This Court has also reached the same
conclusions. In State v. Mawrer, 15 Ohio St. 3d 239, 246 (1 984), this Court acknowledged the importance of appellate review
in a capital casz. In an effort to heighten this review, the Supreme Court of Ohio has exempled briefs from the page
limitations imposed in other cases. Sup. Ct. R. V. Sec. 1. The forty-Ffive (43) page limitation imposed by the Respondent
fudges does not reflect the same judicial concern for thorough appellate review in death penelty cases as has been voiced by
the United States Supreme Court and this Court.

Richard Wade Cocey 11 was sentenced to death in Chio. State v. Cooey, Sum. C.P. Ne¢, CR 86-9-1109A, (Dec. 18, 1986),
affd. Sum. C.A. No. 12943 (Dec. 23, 1987), affd. 46 Ohio St. 3d 20 (1989), cert. demied, S, _, 111 S. Ct. 1431
(1991). Relator filed a petition sceking post-conviction rolief pursuant to Ghio Rev. Code Ann. Section 2953.21 and. the
relalor’s petition was denjed by the trial court. Pefitioner filed a Motion for Relief from Judgment Pursuant 10 Ohio Civil
Rule 60(B)(1) and (3). This Motion was also *% also denjed by the trial court. The relator filed notices of appeal with the
Ninth District Court of Appeals appealing the decisions of the wial court to deny the post-conviction petition and Molion for
Relief from Judgment. Relator filed a Motion io Consolidate his pending appeals which was granted. Stafe v. Cooey, Sum.
C A. Nos, 15895, 15996 (Dec. 2, [992). ‘

This Court has required appointment of counsel in death penalty cases in which a petitioner seeks post-conviction relief. C.P,
Sup. R, 65(1)(B). Respondent Judge's page limitation has the effeet of removing much of the protection afforded under C.P.
Sup. R. 65(I}B).

Counsel must act in the role of advocate, rather than amicus curiae, Ellis v. United Stafes, 356 U.S. 674 (1958). Counsel’s
role as an advocate must support his client's appeal fo the best of his ability. Penson v. Ohio, 488 .S, 75 (1988). In this case,
the local appellate rule and rulings of court of appeals limiting the relator’s brief o forty-five (45) pages, conflicts with the
Sixth and Fourteenth Amendments to the United States Constitution and Article i, Sections 2, 10 and 16 of the Ohio
Constitution which guarantee an appellant the right 1o appeal and to have effective assistance of counsel for that appeal.

Richard Wade Cocey 11 is battling for his life. Both constitutional concerns and fundamental fairness dictate that he be
permitied to fully brief all matters raised by his capital trial, his direct appeals and his post-conviction proceedings. The
forty-five {45} page limitation imposed by the Respondent Judges in Richard W. Coocy’s death penalty case, curtails
relator’s right to have his cases fully and meaningfully reviewed.

The Equal Prolection Clause of the Fourteenth Amendment to the United States Consiitution and Article 1, Section 2 of the
Ohio Constitution prevent the state fom treating individuals differently whose situations are arguably *18 distinguishable.
Once a state has created on appeal of right, the state must treat al] similarly simated appellants equally. Griffin v. fllinois, 351
U.S. 12 (1958); Dowglas v. California, 372 U.S. 353 {(1963). Relator Cooey, as outlined in his Complaint for Writ of
Mandamus, is being treated differently than all other individuals sentenced 1o death in Sarmimit County and the State of Qhic.

*11 PROPOSITION OF LAW NO. 1V

A WRIT OF MANDAMUS IS THE APPROPRIATE REMEDY TO ENFORCE THE RELATOR’S RIGHT TO
FILE A BRICF IN EXCESS OF FORTY-FIVE PAGES.

The remedy of mandamus lies onjy where there is no adequate remedy in the ordinary course of the law. See Stafe, ex vef.
Plain Dealer Publishing Co. v, Lesak, 9 Ohio St. 34 1 (1984). Richard W. Cooey has no adequate remedy in the ordinary
course of the law,
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The local rule of practice for the Ninth District Court of Appeals provides:

“The initial and answer briefs of parties shall not exceed thirty (30) pages, exclusive of the appendix,
summary of argument, and index. No brief may be filed which exceeds such limitation except by prior
permission of the Court. Application for such pennission shall be by motion specifying the number of
extra pages requested and specifying reasons why extra pages are required. ,,.”

Loc. R, 13.

Here, the court of appeals authorized a total of forty-five (45) pages. In so doing, it specifically denied relator’s requesl that
he be permitted to file a brief of sixty (60) pages in bis death penalty case. [ Appendix 1.]

CONCLUSION

For the foregoing reasons, Richard W. Cooey rcépccfﬁ.llly requests this Courl to grant his Motion For Peremptory Writ of
Mandamus, or in the alternative, his Allernative Writ of Mandamus.

Appendix not available.

fEnd v Ducument 2020 honson Remers, Yo ok i osigime 8, Coverniment Works
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Appellant has moved for leave to file a brief of 22,729 words, or in the alternative

19,000 words. The motion is denied.

Eibdad (3 L]

C. Michael Walsh
Magistrate
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