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UNITED STATES DISTRICT COURT 

DISTRICT OF MASSACHUSETTS 

 

 

JOHN DOE  : 

   : 

 V.  :  Case No. 17-cv-40151 

   : 

JOHNSON & WALES UNIVERSITY : 

 

 

MEMORANDUM IN SUPPORT OF 

DEFENDANT’S MOTION TO TRANSFER VENUE 

 

Pursuant to 28 U.S.C. 1404, Defendant Johnson & Wales University (“JWU”) has 

moved for an Order transferring venue of this lawsuit to the United States District Court 

for the District of Rhode Island.   

I. Introduction 

Plaintiff filed this lawsuit after receiving an adverse decision by JWU which 

determined that Plaintiff was responsible for sexual assault and sexual harassment.  As a 

consequence, JWU expelled Plaintiff, at the time a college junior, from the university.  

All events that form the basis for the allegations in the Complaint occurred in Rhode 

Island.  All potential witnesses concerning these events are students at JWU in Rhode 

Island, reside in Rhode Island, or are subject to subpoena power for them to appear in 

Rhode Island.  Rhode Island state law applies to six (6) of the seven (7) counts pled in the 

Complaint (all but the Title IX count).  The Complaint seeks declaratory and injunctive 

relief against JWU, a Rhode Island based university, so he can return to JWU’s 

Providence campus as a student with a clear disciplinary record.  Therefore, Rhode Island 

is the jurisdiction where localized interests are best served, Rhode Island is more 

convenient to the parties and the witnesses, and this lawsuit should be transferred to the 

District of Rhode Island for adjudication. 
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II. Background 

Plaintiff was a student at JWU commencing in the Fall of 2014 until he was 

expelled in November 2017.  Complaint ¶9.  Plaintiff’s Complaint alleges that JWU has a 

campus and educational facility in Rehoboth, Massachusetts.  Id. ¶9.  In a footnote, 

Plaintiff’s Complaint casually mentions that JWU also has campuses in Providence, 

Rhode Island, North Miami, Florida, Denver, Colorado, and Charlotte, North Carolina.  

Id. at fn. 2.  However, the only presence that JWU has in Massachusetts is in the Town of 

Rehoboth.  Elizabeth (Betsy) Gray Affidavit (“Affidavit”) at 3 (attached at Exhibit 1).  

The only presence that JWU has in Rehoboth is an equestrian facility, at which Plaintiff 

was never involved.  Id. at 4.  The Rehoboth property is not a campus, has no dorms, and 

has absolutely no connection to any of the events alleged in the Complaint.  Id.at 5.  

Moreover, a review of Plaintiff’s Complaint reveals that there is no mention of anything 

occurring at property owned by JWU in Rehoboth and the Complaint is bereft of any 

allegation that Plaintiff has ever set foot at JWU’s Rehoboth property.  To the contrary, 

Providence is the main location for JWU and all events that are alleged in the Complaint 

took place at JWU’s campus locations in Rhode Island.  Id. at 6.   

Plaintiff alleges that a female JWU student, identified with a pseudonym (“Mary 

Smith”), and her boyfriend, identified with a pseudonym (“BK”), filed a Complaint 

against him with JWU in September 2017.  Complaint ¶11.  According to the Complaint, 

Plaintiff and Mary Smith were friends during the 2016-2017 school year and had sexual 

intercourse six (6) times in the Fall of 2016.  Id. ¶13.  These sexual liaisons occurred at 

Plaintiff’s dorm room and Mary Smith’s dorm room.  Id.  Although the Complaint is 

silent as to the location of the dorm rooms, John Doe’s and Mary Smith’s dorm rooms 

were located at JWU’s Harborside campus in which is located in Providence and 

Cranston, Rhode Island (the “Harborside Campus”).  Affidavit at 7.  Plaintiff’s dorm 

room was located in Cranston and Mary Smith’s dorm room was located in Providence.  

Id. at 8. 
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JWU’s conduct review process took place in an administrative building at the 

Harborside Campus.  Complaint at Exhibit 1.  All of JWU’s administrative functions, 

security office functions, and the conduct review process concerning all of the allegations 

set forth in the Complaint occurred at JWU’s administrative buildings in Providence, 

Rhode Island, either at the Harborside Campus or the downtown Providence location.  

Affidavit at 9.   

The Complaint references the following people:  Plaintiff, Mary Smith, BK, 

Officer Eastman of JWU security, Sergeant Robinson of JWU security, JWU’s Senior 

Vice President of Administration, three (3) Panelists at the Panel Hearing, an Advisor at 

the Pre-Hearing Conference and Panel Hearing, and two of Plaintiff’s roommates.  With 

the exception of Plaintiff who resides in Worcester, Massachusetts, well-within the 

subpoena power of Rhode Island’s Federal District Court, each of the other individuals 

currently are JWU students in Providence, Rhode Island, or reside and/or work in 

Providence, Rhode Island.  Id. at 10.   

Plaintiff’s Complaint asserts causes of action for breach of contract (Count I), 

breach of the covenant of good faith and fair dealing (Count II), estoppel and reliance 

(Count III), 20 U.S.C. § 1681 - Title IX (Count IV), intentional infliction of emotional 

distress (Count V), negligent infliction of emotional distress (Count VI), and injunctive 

relief and declaratory judgment (Count VII).  All counts except Count IV are causes of 

action based upon Rhode Island state law.  Count VII seeks a declaration for the 

following relief against JWU: (a) reverse the findings and sanctions made against 

Plaintiff; (b) expunge Plaintiff’s disciplinary and education record; (c) provide Plaintiff 

with a notarized letter confirming that the findings and sanctions have been reversed and 

expunged from his records; (d) make all reasonable efforts (undefined in the Complaint) 

to restore Plaintiff’s reputation; and (e) allow Plaintiff to continue and finish his 

education at JWU.  Although the Complaint does not specify the injunctive relief sought, 

it does seek a permanent injunction against JWU.  
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III. Argument 

A. Applicable Factors to Determine Whether a Lawsuit Should be  

Transferred Under Section 1404(a) 

This Court has held that “[f]or the convenience of the parties and witnesses, in the 

interest of justice, a district court may transfer any civil action to any other district or 

division where it might have been brought.”  Thompson v. NCL (Bahamas) Ltd., 2017 

WL 275595, *1 (D. Mass. January 20, 2017) (Hillman, J.) (quoting 28 U.S.C. § 1404(a)).  

Section 1404(a) intends to place discretion in the district court to adjudicate motions for 

transfer according to an individualized, case-by-case consideration of convenience and 

fairness.  Astro-Med, Inc. v. Nihon Kohden America, Inc., 591 F.3d 1, 12 (1st Cir. 2009).   

While it is universally acknowledged that district courts have broad discretion to 

determine whether transfer is warranted under Section 1404(a), resolution of the transfer 

motion requires the Court to make a “flexible and individualized analysis” and to “weigh 

in the balance a number of case-specific factors” to determine whether the proposed 

transferee district would be a more convenient forum for the litigation.  17 Moore’s 

Federal Practice § 111.13[1][a] (3rd ed. 2013).  These factors include: (1) whether the 

transferee court is one in which the lawsuit might have been brought; (2) whether a 

transfer enhances the convenience of the parties; (3) whether the transfer enhances the 

convenience of the witnesses; and (4) whether the transfer is in the interest of justice.  Id. 

§ 111.13[1][b].   

Although there is no definite list of criteria that must be considered to determine 

the aforementioned factors, federal courts typically look to the following to determine 

whether the proposed alternative forum would better serve the convenience and interest 

of justice requirements: (1) the plaintiff’s original choice of forum; (2) where the events 

at issue in the lawsuit took place; (3) the convenience of the parties; (4) the convenience 

of the witnesses; (5) the comparative availability of compulsory process to compel the 

attendance of unwilling witnesses; (6) the location of the physical evidence; (7) the 
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enforceability of the judgment; (8) in which forum can the case be tried more 

inexpensively and expeditiously; (9) the relative court congestion in the two forums; (10) 

the public interest in local adjudication of local controversies; (11) the relative familiarity 

of the courts with the applicable law; (12) whether transfer is in the “interest of justice”; 

(13) which forum would better serve judicial economy; and (14) whether a contractual 

clause specifies a specific forum to resolve contractual disputes.  Id.   

Federal District Courts in Massachusetts have determined transfer of venue 

motions using factors consistent with the aforementioned criteria cited in Moore’s 

Federal Practice.  See, e.g., OsComp Sys., Inc. v. Bakken Exp., LLC, 930 F. Supp. 2d 

261, 273 (D. Mass. 2013) (Dein, M.J.) (identifying the plaintiff’s choice of forum, the 

convenience of the witnesses and location of documents, the law to be applied, the 

connection between the forum and the issues, the state or public interests at stake and the 

relative convenience of the parties as appropriate factors) (citing World Energy Alts., 

LLC v. Settlemyre Indus., Inc., 671 F. Supp. 2d 215, 218 (D. Mass. 2009) (Gorton, J.).  

As explained below, an application of these factors supports transfer of venue of this 

lawsuit to the District of Rhode Island. 

B. Analysis of the Factors Reveals that Transfer of Venue is Appropriate 

1. Rhode Island is a Jurisdiction in Which the Lawsuit Might 

and Probably Should Have Been Brought 

Whether venue exists in a jurisdiction is determined by 28 U.S.C. § 1391(b) 

which states the following: 

 

A civil action may be brought in (1) a judicial district in which any defendant 

resides, if all defendants are residents of the State in which the district is located; 

(2) a judicial district in which a substantial part of the events or omissions giving 

rise to the claim occurred, or a substantial part of the property that is subject of 

the action is situated; or (3) if there is no district in which an action may otherwise 

be brought as provided in this section, any judicial district in which any defendant 

is subject to the court’s personal jurisdiction with respect to such action.  
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As explained above, it is undisputed that JWU is located in Rhode Island, all of 

the events at issue in the Complaint occurred in Rhode Island, and there is personal 

jurisdiction over JWU in the District of Rhode Island.  Accordingly, venue is proper in 

Rhode Island, and the lawsuit could have been (and should have been) brought in the 

District of Rhode Island.  Therefore, this factor weighs heavily in favor of transfer to 

Rhode Island. 

2. Rhode Island is a More Convenient Location for the Parties 

Plaintiff resides in Worcester, Massachusetts, and seeks an Order from this Court 

to allow him to return as a JWU student in Providence, Rhode Island.  JWU is a Rhode 

Island corporation with its principal place of business in Rhode Island.  The convenience 

of the parties’ counsel is given little or no weight in the convenience analysis.  17 

Moore’s Federal Practice § 111.13[1][c][iii] (3rd ed. 2013).  Therefore, Rhode Island is 

the more convenient location for the parties, because JWU is headquartered there, a large 

number of its employees based in Rhode Island may be called to testify during a trial, and 

the alleged injury occurred in Rhode Island.  Thompson v. NCL (Bahamas) Ltd., 2017 

WL 275595, *1 (D. Mass. January 20, 2017 (Hillman, J.) (using the exact same factors to 

justify transferring a lawsuit from Massachusetts to Florida).   

To the extent that there are documents that will be needed by both sides in this 

lawsuit, all documents concerning the events alleged in the Complaint are located in 

Providence, Rhode Island.  Here, JWU anticipates that all of the documents relating to 

the allegations set forth in the Complaint in its possession are located at JWU’s campus 

in Providence, Rhode Island.  Affidavit at 11.  JWU is unaware of any documents relating 

to allegations set forth in the Complaint located in Massachusetts.  Id. at 12.  Despite 

technological advances that may allow for easier transport of electronic documents, this 

factor continues to focus on the physical location where the evidence resides.  In re 

Volkswagen of America, Inc., 545 F.3d 304, 316 (5th Cir. 2008).   
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It is undisputed that the location of the physical evidence needed by both parties is 

Rhode Island.  Because the bulk of relevant evidence in this lawsuit is not located in 

Massachusetts and will be more easily accessed from Rhode Island, this factor weighs 

heavily in favor of transfer to Rhode Island. 

3. Rhode Island is a More Convenient Location for the Witnesses 

The convenience of witnesses is the most powerful factor governing the decision 

to transfer a case.  OsComp Sys., Inc. v. Bakken Exp., LLC, 930 F. Supp. 2d 261, 276 (D. 

Mass. 2013) (Dein, M.J.).  If the majority of both parties’ material witnesses are located 

in the district to which transfer is sought, transfer is likely to be granted despite the fact 

that the transfer may cause plaintiff some inconvenience by having to litigation in a 

forum outside the plaintiff’s home district.  17 Moore’s Federal Practice § 111.13[1][f][ii] 

(3rd ed. 2013).  In this case, as explained above, with the exception of Plaintiff who 

resides in Worcester, Massachusetts, well-within the subpoena power of Rhode Island’s 

Federal District Court, each of the other individuals currently are JWU students in 

Providence, Rhode Island, or reside and/or work in Providence, Rhode Island.  Affidavit 

at 10.  Therefore, this factor weighs in favor of transfer to Rhode Island. 

4. Transfer of Venue to Rhode Island is in the Interest of Justice 

An analysis of the criteria in addition to the factors analyzed above for 

determining whether transfer is in the interest of justice reveals that this lawsuit should be 

transferred to Rhode Island.  First, with respect to Plaintiff’s original choice of forum, 

Plaintiff has strategically attempted to utilize an equestrian facility that has no bearing on 

any of the allegations in the Complaint as a basis to bring a Title IX and Rhode Island 

state law claim in Massachusetts while intentionally omitting from the Complaint any 

reference to the locations in Rhode Island where all of the events giving rise to each 

cause of action took place.  This lack of forthrightness in the Complaint mitigates against 

keeping this lawsuit in Massachusetts.  See 17 Moore’s Federal Practice § 111.13[1][c][i] 
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(3rd ed. 2013) (efforts made to manipulate venue should not be considered in the transfer 

analysis) (citing In re Microsoft Corp., 630 F.2d 1361, 1364-65 (Fed. Cir. 2011)).   

Second, all operative events took place in Rhode Island, the overwhelming 

majority of witnesses are in Rhode Island, and the physical evidence is in Rhode Island.  

Therefore, this factor heavily weighs in favor of transfer to Rhode Island. 

Third, with respect the enforceability of a judgment, Plaintiff seeks declaratory 

and injunctive relief against JWU, a Rhode Island based university, so he can return to 

JWU’s Providence campus as a student with a clear disciplinary record.  Moreover, these 

claims and all remaining causes of action except the Title IX count are based in Rhode 

Island law.  Clearly, Rhode Island’s federal court will ultimately be the appropriate court 

to enforce any judgment against JWU whether the judgment is monetary, declaratory, or 

injunctive.  

Fourth, with respect to which forum the case can be tried more inexpensively and 

expeditiously, given the proximity to the Rhode Island courthouse (located three blocks 

from JWU’s main administration building) for all the witnesses except Plaintiff who are 

students or who work at JWU, it would be exceedingly more efficient and less expensive 

to try a case in Providence, Rhode Island, as opposed to Worcester, Massachusetts.  

Many of the witnesses could even walk to the Rhode Island courthouse or take a JWU 

shuttle from the Harborside Campus to downtown Providence.  Therefore, this factor 

heavily weighs in favor of transferring the lawsuit to Rhode Island.   

Fifth, with respect to the relative congestion in the two forums, a review of the 

U.S. District Court Judicial Caseload Profiles for the District of Massachusetts and the 

District of Rhode Island reveal that the median time from filing of a civil action to 

disposition in 2016 was 16.8 months in the District Massachusetts while only 10.5 

months for the District of Rhode Island.  See Exhibit 2 (U.S. District Court Judicial 

Caseload Profiles for the District of Massachusetts and the District of Rhode Island).  

When the search is itemized to compare reaching trial, the District of Massachusetts wait 
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time increases to 30.1 months whereas Rhode Island is not reported.1  Accordingly, the 

statistics favor the District of Rhode Island. 

Sixth, with respect to the public interest in local adjudication of local 

controversies, all conduct and events alleged in the Complaint took place in Rhode 

Island.  Moreover, JWU is a Rhode Island based university.  Therefore, this factor 

heavily favors transferring this lawsuit to Rhode Island.   

Seventh, with respect to the relatively familiarity of the courts with the applicable 

law, all causes of action except the Title IX count are based in Rhode Island law which 

the judges sitting in Rhode Island’s federal court adjudicate on a daily basis.  Also, the 

District of Rhode Island is experienced with lawsuits relating to alleged campus sexual 

misconduct under Title IX and Rhode Island law.  Both of Rhode Island’s federal judges 

– Chief Judge William E. Smith and Judge John J. McConnell, Jr. – are presiding in 

similar cases by John Doe plaintiffs, who are challenging university disciplinary 

adjudications holding them responsible for sexual misconduct.  See C.A. Nos. 15-144-S; 

17-174-M; 17-191-M.  In one of the cases, Chief Judge Smith issued a detailed written 

decision addressing Title IX and Rhode Island law, which granted in part and denied in 

part the university’s motion to dismiss.  See 166 F. Supp. 3d 177 (D.R.I. 2016).  Also, as 

noted in footnote 1, Chief Judge Smith is one of the few federal judges nationwide to 

preside in the trial of a John Doe case addressing a campus sexual misconduct 

disciplinary adjudication.  Similarly, Chief Judge Smith and Judge McConnell have 

                                                 
1  Trials in Rhode Island Federal District Court can occur in less than a year if the 

parties promptly complete discovery and promptly submit any dispositive motions.  

In a case similar to this one, John Doe v. Brown University, C.A. No. 16-17-S, the 

Rhode Island Federal District Court held a trial within seven months of the initiation 

of the lawsuit.  The John Doe plaintiff filed suit on January 20, 2016, Chief Judge 

Smith worked with the parties to implement an efficient discovery process, and a 

bench trial was held between July 19 and 22, 2016.  On September 28, 2016, Chief 

Judge Smith entered an extensive Decision and a Final Judgment resolving the 

litigation within nine months of its filing.  210 F. Supp. 3d 310 (D.R.I. 2016) 
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addressed Title IX and Rhode Island law claims in recently filed lawsuits by Jane Doe 

plaintiffs.  See C.A. Nos. 16-614-M (resolved by a final judgment); 16-562-S (pending).2  

Eighth, with respect to practical considerations, this lawsuit was only recently 

filed on the evening of November 15, 2017.  As of the filing of this Motion, JWU still has 

not been served.  Knowing that a lawsuit was about to be filed, undersigned counsel 

monitored this Court’s docket to learn of the lawsuit within a day of its filing.  Even if 

that had not occurred, upon information and belief, Plaintiff appears to have immediately 

notified Rhode Island’s media of the filing of the lawsuit which resulted in an article in 

the Providence Journal and broadcasts in Rhode Island’s local television media the day 

after the lawsuit was filed.  A scheduling order has not entered and there has not been any 

exchange of discovery between the parties.  Therefore, it would not be wasteful of 

judicial resources to transfer this action now from Massachusetts to Rhode Island.  In 

fact, now is the proper time to transfer this case so a Rhode Island court can determine 

any motion seeking injunctive relief that is threatened in the lawsuit.   

Finally, this Court has previously transferred lawsuits against out-of-state 

educational institutions to the jurisdictions where the underlying events occurred.  See 

Gabriel v. Albany College of Pharmacy and Health Sciences, 2011 WL 6936482, *1 (D. 

Mass. January 3, 2011) (Stearns, J.) (transfer of venue to Vermont appropriate because all 

events alleged in the Complaint took place in Vermont and all defendants were entities in 

or resided in Vermont);  Moore v. Southern New Hampshire Medical Center, 2009 WL 

5214879, *11 (D. Mass. August 18, 2009) (Bowler, M.J.) (transfer of venue to New 

Hampshire appropriate when the lawsuit could have been filed in New Hampshire, all 

                                                 
2  In C.A. No. 16-614-M, Judge McConnell issued a written Decision on September 6, 

2017, explaining his Title IX analysis in granting the university’s motion to dismiss.    

Jane Doe v. Brown Univ., 2017 U.S. Dist. LEXIS 144829 (D.R.I. Sept. 6, 2017).  

The case is before the First Circuit following the plaintiff’s appeal of the final 

judgment in the university’s favor. 

Case 4:17-cv-40151-TSH   Document 8   Filed 11/20/17   Page 10 of 11



4834-8203-2981.2 

 

 

 11 

alleged negligent acts occurred entirely in New Hampshire, and New Hampshire 

substantive law applied).   

IV. Conclusion 

For the foregoing reasons, venue over this action is proper in the District of 

Rhode Island, and the Section 1404(a) factors overwhelmingly favor transfer of this 

action to the District of Rhode Island.  Accordingly, this Court should grant Defendant’s 

motion and transfer this action to the District of Rhode Island.   

 

Defendant, 

Johnson & Wales University, 

      By its Attorneys, 

 

          /s/ Steven M. Richard    

      Steven M. Richard (BBO#555383) 

      NIXON PEABODY LLP 

      One Citizens Plaza, 5th Floor 

      Providence, RI  02903 

 Tel: (401) 454-1020 

 Fax: (866) 947-1332 

 Email: SRichard@nixonpeabody.com 

 

 

          /s/ Jeffrey S. Brenner    

      Jeffrey S. Brenner (BBO#560392) 

      NIXON PEABODY LLP 

      One Citizens Plaza, 5th Floor 

      Providence, RI  02903 

 Tel: (401) 454-1042 

 Fax: (866) 947-0883 

Dated:  November 20, 2017 Email: JBrenner@nixonpeabody.com 

 

 

CERTIFICATE OF SERVICE 

 

 I hereby certify that this document filed through the ECF system will be sent 

electronically to the registered participants as identified on the Notice of Electronic Filing 

(NEF), and paper copies will be sent to those indicated as non-registered participants on 

this 20th day of November, 2017.   

 

          /s/ Jeffrey S. Brenner    
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