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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION
UNITED STATES OF AMERICA CRIMINAL NO. 13-20772
Plaintiff,
HON. GERSHWIN DRAIN
RASMIEH ODEH
Defendant.
/

MOTION FOR DISCLOSURE OF GOVERNMENT EXPERT AND FOR
MODIFICATIONS OF COURT ORDER NEEDED TO PROTECT THE
DEFENDANT FROM ADDITIONAL HARM

Now comes defendant Rasmea Odeh, by her undersigned counsel, and,
pursuant to the Court’s Order of August 29, 2016, seeks a further Order requiring
the government to disclose the identity, curriculum vitae, and all other relevant
information concerning the expert it has retained to conduct a mental examination

of the defendant, and to identify any formal tests or procedures that the designated

individual intends to administer. The prosecutor has refused any such disclosure.

In addition, certain simple modifications of the Order are needed to provide,
as much as possible, further protections which will at least minimize, if not
remove, the distinctive threat of serious further mental and emotional harm to the

Defendant from the examination the Court has approved. These would include
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assurance of a neutral site for the exam, provision for defendant to have a
companion with her to provide support at the points of crisis which are certain to
arise, and, in particular, some clear explanation by the expert of how much time is

needed for a complete examination.

Further, the Defense strongly protests the cynicaliy dismissive, false
assertion by the Government--- accepted whole cloth by the Court - that the
Defendant has freely discussed her torture in the past, and thus is not at risk of
‘retraumatization’ or other, additional harm from such an examination. In fact, the
statements cited in the Government’s Reply referred to the bombing case against
her in Israel, not her torture. While Ms. Odeh did give an interview shortly after
her release from prison almost 40 year ago, she did not speak in detail about her
torture, and not at all about the sexual assaults. Ms. Odeh has discussed the specific

details of her torture, and specifically about the sexual assaults only with Dr. Fabri.

Dr. Fabri now advises the Court, in her attached Affidavit that the risk of
Ms. Odeh suffering substantial further mental and emotional trauma from another
examination---particularly from an adversarial figure, where the need for safety

and trust will be fundamentally important---is very real.

Thus, even assuming the designated expert is properly qualified to deal both

with PTSD and a female torture and sexual abuse victim, defendant urgently seeks
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the additional protections outlined below, regarding the terms on which such an

examination by the government expert may take place.

The Danger of ‘Retraumatization’

Dr. Fabri’s states in her afﬁdayit that, “it is an essential requirement to
provide conditions that encourage safety and trust between the clinician and the |
traurﬁa survivor. Setting, tone, and derheanor of the evaluator influence the
evaluation process.” (See Affidavit of Dr. Mary Fabri, attached as Exhibit #1 para
5). Dr. Fabri, one of the nation’s most experienced experts on the treatment and
diagnosis of victims of torture, goes on to state that “trauma specialists agree that
effort must be taken to avoid the retraumatization' of survivors especially by

professidnals.” (Fabri Aff. at para 7). As she states,

“Ms. Odeh is vulnerable to the occurrence of retraumitization if a second
evaluation is conducted. As a torture survivor, her personal reactions to an
evaluator can affect the evaluation and thus its outcome. For example, Ms
Odeh’s torture included sexual assault and therefore, the sex of the evaluator
is a concern. It can be retraumatizing if she has to describe details of her
trauma to someone who is similar to the perpetrators. Additionally, recalling
painful and distressing events and their details is retraumatizing and makes
Ms. Odeh vulnerable to the reactivation of PTSD symptoms.

Fabri Aff. at para. 12

There can be no colorable claim that Ms. Odeh was not subjected to

unspeakable torture. Dr, Fabri has submitted a detailed affidavit documenting in

! br. Fabri defines retraumatization “as traumatic stress reactions, respanses and symptoms that occur after
traumatic events and can be physical, psychological or both. It is the opening of emotional wounds or the
anticipation of the rewounding.” Fabri Aff at para 6
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great specifics the physical and sexual torture that Ms. Odeh experienced at the
hands of the Tsraeli secret police. In addition, the defense has submitted the grand
jury testimony of one of the woman arrested with Ms. Odeh who observed her
being subjected to electro-shock torture.” This Court has also previously found that
Ms. Odeh’s claims of torture were credible. Order of 10127/ 14, Doc # 117, pp7, 18)
The Court asserts that defendant’s claim that the examination will aggravate
her symptoms is “belied by the numerous occasions that the Defendant has been
able to discuss her history in Jerusalem in the media and elsewhere.” (Ct. Order at
8) This is simply not accurate. Review of the materials cited in the Government’s
Reply---saying Ms. Odeh has discussed her torture “in the media and elsewhere,”
(See G Reply at 2), contains nothing at all about the details of the. torture she
endured. Dr. Fabri is the first and only one to whom Ms. Odeh has related the
details of her prolonged torture including the sexual assaults. And, as Dr. Fabri
states, there was a substantial period of trust-building before the examination could
begin, and repeated emotional reactions by Ms. Odeh that required breaks and even

suspension of one of the sessions.

2 Grand Jury Testimony of Samya Qasem; “| saw her tortured. She was tortured in a room the size of this with
electrical wires all around her.” Bates # 000001617
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Expert Disclosures

Based on the real potential of harm by a proionged examination, especially
by someone who has not treated victims of torture and is not experienced with
PTSD, the defendant seeks the name of the government “expert” and his or her
¢.v., and disclosure of the testing s/he intends to administer, together with a clear
explanation of how much time is necessary, The prosecutor, however, has not
only refused to provide the name of the government expert, let aione his or her
qualifications, and the testing he or she intends to perform, but bases her refusal on
the outrageous claim that defense counsel will then foment harassment of the

expert by the supporters of the defendant.

There is no basis for this gratuitous assertion, which is slanderous and
unprincipled. No witness in this case has ever been improperly approached, and
there is no justification for a secret witness in any event, especially an adversary
who intends to spend hours interrogating the defendant. Such an inflammatory
provocation by the government must be firmly rejected by the Court, and ought to
be rebuked. The Court certainly has the authority to protect the expert from any
harassment, imagined or otherwise, without limiting defense counsel from

protecting the rights of their client.
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In United States v. O’Reilly, 2010 U.S. Dist. LEXIS 14621 (E.D. Mich.
2010), the Court in ordering the mental examination of a defendant held that “The
Government must provide defense counsel with at least five days’ notice of the
names(s) and professions of the Government expert(s) who will perform rebuttal
examinations and the tests the experi(s) expect to perform.” The court in O Reilly
also provided for a period in which objections on either side could be resolved

either by the parties or the Court.
I1. Further Protections Are Also Needed.

Timely disclosure of the government expert’s identity and qualifications is
the first step needed to protect the Defendant from substantial gnd avoidable
further' harm from a new examination, which---even if conducted with full
sympathy and care---will be fundamentally antagonistic and threatening. Thus the
defendant also seeks, first, a neutral venue for the examination. The Court’s order
states that “the examination shall take place at the U.S. Attorney’s Office in
Chicago or another suitable location near Defendant’s home in Chicago.”
(Emphasis added.) Rather than have the examination conducted in the offices of
the government prosecutors---who seek, after all, to debunk and defeat Ms. Odeh’s
psychiatric defense, imprison her, and remove her from her adopted hoineland and

the life she has managed to build for herself---counsel for the defendant has
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secured appropriate facilities at the DePaul School of Law, one block cast of the

U.S. Attorney’s office, and we request that the Court specifically approve this.

Ms. Odeh also earnestly asks the Court to allow her to have a companion of
her choosing, as a silent witness, who can provide emotional support, if necessary,

and assist Ms. Odeh if she needs a break in the sessions

In addition, the Court’s allowance for up to 18 hours of examination appears
excessive, at least in the absence of a clear explanation from the expert of why so
much time is needed for a redundant exam which ordinarily would take no more
than a few hours over two sessions. Allowing up to 18 hours of examination,
apparently based solely on an equivalency to the number of hours her expert
reported that she spent with Ms. Odeh in meetings and diagnosis, is not justified at
this point. To subject a torture victim to an undifferentiated 18 hours of
exc_ruciating examination/interrogation, simply because that equals the reported
total time the defendant spent in the original, careful diagnostic process---without
any preliminary showing of the necessity for such a prolonged examination---is

arbitrary .

The first three hours Dr. Fabri spent with the defendant were devoted to
background conversation, designed to develop relaxation and trust, as experienced

experts working with victims of torture are trained to do. Here, at the very least,
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the expert must be required to justify the time requirement---along with the rest of
his or her intentions---and the Court must carefully control the time and quality of
the procedures. Further, as Dr. Fabri also states, her sessions with Ms. Odeh “were
marked by periodic breaks to allow Ms. Odeh to compose herself when tearfulness
turned to sobbing or irritation became agitation.” (Fabri Affidavit, para. 9) Dr.
Fabri also describes one time when the session had to be ended after a discussion

of her sexual torture. Jd.

In this connection, it must be noted that the Court’s Order relies upon cases
which do not address the gravamen of defendant’s claim, that a mental
examination of Ms. Odeh for the purposes of a Daubert hearing is inappropriate,
and unlikely to produce significant evidence as to whether the defense’ proposed
expert’s qualifications, and methodology, or even her conclusions, satisfy the
standards of Daubert and Rule 702. That is, there is only a base claim, and no
showing that the diagnosis, as opposed to the competence and methods used by the
practitioner who made the diagnosis, will be relevant to the Daubert issues
cdncerning the admissibility of the expert testimony of Dr. Fabri, a highly regarded

expert in the treatment of torture victims and the diagnosis of PTSD.

None of the cases cited in the Court’s opinion concerns the nccessity of a
mental examination of a defendant in order for the Court to decide the

admissibility of an expert’s testimony. Nor does the Court, or the government,
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explain how, in these circumstances, the mental examination of the defendant---
who was not even aware that she suffered from PTSD until it was diagnosed by Dir.
Fabri---can provide any credible “data” for the Court to base a determination of
whether there is “an analytical gap between the data and the opinion offered,” per
General Electric v. Joiner, 522 U.S. 136, 146 (1997), cited by the Court; Joiner
did not concern a mental exam® Here, the issue is the reliabiiity, ete., of
defendant’s expert’s opinion that, she suffers from PTSD and that affected her
answers in her naturalization proceedings . At most, a difference of opinion
between the government’s expert and the defendant’s expert is an issue for the
Jury; thus we argued (unsuccessfully) that until a new trial is ordered, a mental

exam is premature.

Thus, while the Court may believe there is no bar to a mental examination of
the defendant for the purposes of challenging the reliability of her expert, such an
inquiry does not justify an adversarial, carfe blanche examination---without any

preliminary showing of the neceSsity.

3 Moreover, the Sixth Circuit cases cited in the Court’s opinion, Nelson v. Tennessee, 243 F. 3d -
244 (6™ Circuit 2001) and Judge Keith’s dissent in Lee v. Smith & Wesson Gas Pipeline, 760
F.3d 523, 529-530 (6" Cir. 2014) are civil cases which have nothing to do with mental
examinations of criminal defendants, and Judge Keith’s dissent in Lee concerns only the issue of
the relevancy of the expert’s testimony, which has already been determined by the Circuit Court
in this case. The Court’s Order fails to cite any case in which a mental exam of a criminal
defendant has been authorized for the purposes of a Daubert hearing

9
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Conclusion

It cannot be emphasized too strongly that, this examination is bound to be
highly traumatic and difficult for the defendant Consequently, counsel entreat the
Court to attend much moré carefully to the threat to Ms. Odeh’s mental and
emotional well-being posed by the exam---and, the potential;, to impair her
continuing ability to participate in her defense, and particularly to testify
effectively in her own defense. In particular, we urge the Court’s attention to the
representations of Dr. Fabri in her attached affidavit about the exigencies and

suffering the defendant experienced during Dr. Fabri’s own examination.

Even after the intake process at the Kovler Institute, and a further extended
beginning period of conversation, to build up the patient’s relaxation and trust, Ms.
Odeh was fepeatedly brought to paralyzing grief, and the need for breaks. This is
why Ms. Odeh also requests that she be permitted to have a caregive.r or close

friend present with her during the examination.

WHEREFORE, Rasmea Qdeh respectfully requests that this Court direct the
government to disclose the identity and curriculum vitae of the expert it has
retained, together with the testing protocol the expert plans to employ, and a
concrete explanation of the time that will be required. In addition, we ask for

assurance that the exam will take place in a neutral setting, such as the DePaul
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University Law School, and permission for the defendant to be accompanied by a
trusted companion during the interrogation. If the Court has any question about
the need for such protections, we ask that it set a hearing, where the issues can be
rﬁore fully explored; and for such olther and further relief as may be deemed just

and appropriate in the premises of the case.

Respectfully submitted,

Dated: September 6, 2016 /s/ Michael E. Deutsch
Michael E Deutsch
1180 N. Milwaukee Ave.
Chicago, I11. 60647

773-235-0070

Michael E. Deutsch

Dennis Cunningham

James R. Fennerty

William Goodman/Huwaida Aref
Attorneys for the Defendant
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CERTIFICATE OF SERVICE
I herby certify that on September 6, 2016, I electronically filed or caused to be
filed the foregoing with the Clerk of the Court using the ECF system, which will send

notification of such filing to all ECF filers.

/s/ Michael E. Deutsch
People’s Law Office
1180 N. Milwaukee Ave.
Chicago, 11 60642
773-235-0070

Dated: September 6, 2016
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HEARTLAND

Marjorie Kovier Center | 7733814070
1331 West Albion Avenue F 772.381.4073

bz%gj:,gﬁMQE Chicago, 1L 60626 kovlercenter.org

MARJORIE KOVLER CENTER

September 3, 2016

Affidavit

Dr. Mary Fabri being first duly sworn deposes and states:

Qualifications:

1.

Please refer to original affidavit of July 18, 2014,

Background Information:

2.

Mr. Michael Deutsch, attorney for Ms. Rasmea Odeh, requested my professional
input regarding the impact of a second evaluation of Ms. Odeh being conducted.

Torture rehabilitation includes assessment and treatinent of torture survivors and
has been developing since the 1970's. Centers that focused on providing specialized
care to survivors were founded in the United States, Canada, and Europe in the late
1970’s and early 1980’s. These centers of care continue and have a body of
knowledge concerning the physical and psychological well being of torture
SUrvivors.

Publications from clinicians working with torture survivors put forth
recommendations for assessing survivors. One of the gold standard
recommendations is the importance of developing rapport between the client and
evaluator, Suspiciousness and mistrist are common among trauma survivors, It is
also generally known to trauma specialists that survivors often feel shame, do not
want to talk about the details of the traumatic events, and desire to put the events in
the past. For some, clinical interviews remind the survivor of interrogations. The
amount of time that has passed from the original trauma events and the interview is
not important. The psychobiology of traumatic memories creates vulnerability for
emotional dysregulation that persists.

Trauma specialists believe it is an essential requirement to provide conditions that
encourage safety and trust between the clinician and the trauma survivor. Setting,
tone, and demeanor of the evaluator influence the evaluation process,

Retraumatization is defined as traumatic stress reactions, responses, and symptoms
that occur after traumatic events and can be physical, psychological, or both. It is the
opening of emotional wounds or the anticipation of the rewounding.

Trauma specialists agree that efforts must be taken to avoid the retraumatization of
survivors, especially by professionals. Victims of human-perpetrated trauma are
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vulnerabile to being harmed by insensitivity to the special problems caused by severe
trauma and by inappropriate professional care.

Psychological Assessment:

8,

19,

11.

12.

Ms. Odeh manifested symptoms consistent with the diagnosis of Post

Trauwmatic Stress Disorder, chronic type, at the time of the initial psychological
evaluation documented in the affidavit of July 18, 1014 and again in an addendum
written on February 9, 2015 after the detention following the guilty verdict in the
unlawful procurement of naturalization on November 10, 2014. Her symptoms are
consistent with her report of torture.

The initial evaluation took place over six sessions that lasted approximately three

hours each. Ms. Odeh arrived on time for each session and was cooperative. A

bilingual Arabic-English interpreter was present at each session to assist Ms. Odeh
when needed. The sessions were marked by periodic breaks to aliow Ms. Odeh to
campose herself when tearfulness turned to sobbing or irritation became agitation.
One example was when Ms. Odeh described the sexual torture event and she became
overwhelmed with emotions and was sobbing, she stated, “The sexual torture
changed me, It affected me. [ have never married after that.” At this time, it was
decided to end the session for the day to allow Ms. Odeh to compose herself. At
other times in sessions, Ms. Odeh was able to compose herself with a trip to the
restroom, a glass of water, or a walk down the hallway and back. She frequently
cammented that she had developed a headache during the session, stating, “This
gives me a headache, a bad headache. I feel like throwing up.” Consideration of the
emotional state of the person being evaluated is an important component of trauma
assessments. '

Ms. Odeh reported at one point during the evaluation, “I have two personalities. The
inside which is the result of the torture — fearful, insecure, unsafe, threatened - and
the personality for others to see, that I want to be - a strong woman, confident,
striving to be the best.” This statement reflects what clinicians working in torture
rehabilitation observe — the internal distress versus the daily appearance of
functionality.

Ms. Odeh has met the criteria for Post Traumatic Stress Disorder, Chronic, and is
well documented in the recognized and standardly used evaluation process
conducted by this clinician.

Ms. Odeh is vulnerable to the occurrence of retraumatization if a second evaluation
is conducted. As a torture survivor, her personal reactions to an evaluator can affect
the evaluation and thus its outcome. For example, Ms, Odeh’s torture included
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sexual assault and therefore, the sex of the evaluator is a concern. [t can be
retraumatizing if she has to describe details of her trauma to someone who is similar
to the perpetrators. Additionally, recalling painful and distressing events and their
details is retraumatizing and makes Ms, Odeh vulnerable to the reactivation of PTSD
symptoms.

13. As the evaluating clinician, I want to express my professional concerns abotit the
well-being of Ms. Odeh related {o the ordered re-evaluation and the potential
distress it will cause and its impact on her functioning.

References:
Courtois, C.A. and Ford, ].D. (2009) Treating Complex Traumatic Stress Disorders. Guilford
Press

Fabri, M. (2001). Reconstructing safety: Adjustments to the therapeutic frame in the
treatment of survivors of political torture. Professional Psychology: Research & Practice,
32(5), 452-457,

Gerrity, B, Keane, T.M., and Tuma, F. {2001) The Mental health Consequences of Torture,
Kluwer Academic/Pleniun Publishers .

Herman, . L. {1992). Trauma and Recovery. New Yori: Basic Books.

Physicians for Human Rights. (2001} Examining Asylum Seekers. Physicians for Human
Rights

Randall, G.R. and Lutz, E.L. {1991} Serving Survivors of Torture. American Association for
the Advancement of Science.

Respectfully submitted by: W

"’ e T e e e P o e o e T AT

OFFICIAL SEAL

WILLIAM J. GRIJALVA IV 5
NOTARY PUBLIG :
STATE OF NEW MEXICO

: My Oommiaslon Expires £ 1220 (4
o é

B>

9

Mary Fabri, PsyD
‘1L License #071-003776

R

County of McKin@@y “

Signad/pffmm me by‘??f@’ «‘%’
This S dayoias— .,



