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UPnited States Court of Appeals
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Argued August 11, 2020 Decided August 31, 2020
No. 20-5143

IN RE: MICHAEL T. FLYNN,
PETITIONER

On Emergency Petition for Writ of Mandamus

Sidney Powell argued the cause for petitioner Michael T.
Flynn. With her on the opposition to the petition for rehearing
en banc were Molly McCann and Jesse R. Binnall.

Jeffrey B. Wall, Acting Solicitor General, U.S.
Department of Justice, argued the cause for United States of
America. With him on the response to the petition for
rehearing en banc were Brian C. Rabbitt, Acting Assistant
Attorney General, Hashim M. Mooppan, Counselor to the
Solicitor General, Eric J. Feigin, Deputy Solicitor General,
Frederick Liu, Assistant to the Solicitor General, Kenneth C.
Kohl, Acting Principal Assistant U.S. Attorney, and Jocelyn
Ballantine, Assistant U.S. Attorney.

Beth A. Wilkinson argued the cause for Judge Emmet G.
Sullivan. With her on the petition for rehearing en banc were
Kosta S. Stojilkovic and Rakesh N. Kilaru.
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Before: SRINIVASAN, Chief Judge, and HENDERSON,
ROGERS, TATEL, GARLAND, GRIFFITH, MILLETT, PILLARD,
WILKINS, KATSAS* and RAO, Circuit Judges.

* Circuit Judge Katsas did not participate in this matter.

Opinion for the Court filed PER CURIAM.
Concurring opinion filed by Circuit Judge GRIFFITH.

Dissenting opinion filed by Circuit Judge HENDERSON,
with whom Circuit Judge RAO joins.

Dissenting opinion filed by Circuit Judge RAO, with
whom Circuit Judge HENDERSON joins.

PER CURIAM: In December 2017, Michael T. Flynn
(“Petitioner”) pleaded guilty to making false statements to FBI
agents in violation of 18 U.S.C. § 1001. See Transcript of
Proceedings at 7:22-13:15, United States v. Flynn, No. 1:17-
cr-232, ECF No. 103 (D.D.C. Dec. 18, 2018); Transcript of
Proceedings at 16:1-15, Flynn, No 1:17-cr-232, ECF No. 16
(D.D.C. Jan. 16, 2018); Plea Agreement, Flynn, No. 1:17-cr-
232, ECF No. 3 (D.D.C. Dec. 1, 2017). In May 2020, before
sentencing, the Government moved to dismiss all charges with
prejudice, under Federal Rule of Criminal Procedure 48(a).
Gov’t Mot. Dismiss Crim. Info., Flynn, No. 1:17-cr-232, ECF
No. 198 (D.D.C. May 7, 2020). Petitioner moved to withdraw
his pending motions, including a motion to withdraw his guilty
plea, Flynn’s Mot. Withdraw Pending Mots., Flynn, No. 1:17-
cr-232, ECF No. 199 (D.D.C. May 7, 2020), and he consented
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to the Government’s motion to dismiss, Notice of Consent
Gov’t Mot. Dismiss, Flynn, No. 1:17-cr-232, ECF No. 202
(D.D.C. May 12, 2020).

On May 13, the District Court appointed an amicus curiae
“to present arguments in opposition to the government’s
Motion to Dismiss,” and to “address whether the Court should
issue an Order to Show Cause why [Petitioner] should not be
held in criminal contempt for perjury.” Order Appointing
Amicus Curiae at 1, Flynn, No. 1:17-cr-232, ECF No. 205
(D.D.C. May 13, 2020). On May 19, the District Court set a
briefing schedule and scheduled argument on the
Government’s motion to dismiss, adding that the order was
“subject to a motion for reconsideration, for good cause
shown.” Minute Order, Flynn, No. 1:17-cr-232 (D.D.C. May
19, 2020).

On the same day, Petitioner filed an Emergency Petition
for a Writ of Mandamus in this Court, seeking expedited
review. The Government did not file a petition for mandamus,
but it has generally supported Petitioner’s separation-of-
powers arguments for mandamus relief. Petitioner sought to
compel the District Court “immediately to (1) grant the Justice
Department’s Motion to Dismiss; (2) vacate its order
appointing amicus curiae; and (3) reassign the case to another
district judge as to any further proceedings.” Pet. 2. A three-
judge panel of this Court ordered the District Judge to submit a
brief in response to the Petition. Order, In re: Michael T.
Flynn, No. 20-5143 (D.C. Cir. May 21, 2020) (per curiam).
The panel heard oral argument and granted the Petition in part,
issuing the writ to compel the District Court to immediately
grant the Government’s motion. Panel Maj. Op. 19; Per
Curiam Order. The panel majority declined to mandate that the
case be reassigned to a different district judge, Panel Maj. Op.
11-12, and, in light of its grant of the writ to compel immediate
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dismissal of the charges, the panel majority vacated the
appointment of amicus as moot, id. at 19. One member of the
panel dissented from the grant of the writ and the mootness
holding. See generally Panel Dissenting Op.

Following the issuance of the panel opinions but before the
order became effective, see D.C. CIR. R. 41(a)(3), the District
Judge made a filing in this Court entitled “Petition for
Rehearing En Banc,” to which Petitioner and the Government
each filed a response. An active member of the Court also
made a sua sponte suggestion that the case be reheard en banc.
See D.C. CIRCUIT HANDBOOK OF PRACTICE AND INTERNAL
PROCEDURES 60 (2019) (“[A]ny active judge of the Court, or
member of the panel, may suggest that a case be reheard en
banc.”). A vote was called, and a majority of those judges
eligible to vote elected to rehear the case en banc; the Per
Curiam Order was consequently vacated, and the en banc
Court considered the parties’ filings and heard argument.
Because this Court granted en banc review based on the
suggestion of a member of this Court to do so sua sponte,! we
need not resolve the question of whether the District Judge—
who is not formally a respondent under Federal Rule of

! The dissent makes much of the fact that we “consider[ed]” the
District Judge’s petition, see Henderson Dissenting Op. 2, even
though we generally consider all pleadings filed in a case.
Nonetheless, we granted rehearing based on a suggestion of a
member of the court, as reflected by the fact that our order granted
rehearing en banc without stating that we “granted the petition.”
When we grant a rehearing petition, we say so. E.g., United States
House of Representatives v. Mnuchin, No. 19-5176, 2020 WL
1228477, at *1 (D.C. Cir. Mar. 13, 2020) (“ORDERED that the
petition for rehearing en banc filed in McGahn, No. 19-5331, be
granted . . . .”); al Bahlul v. United States, No. 11-1324, Doc#
1575020 (D.C. Cir. Sept. 25,2015) (“ORDERED that the petition be
granted. This case will be reheard by the court sitting en banc.”).
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Appellate Procedure 21—is nevertheless a “party” who may
petition for rehearing en banc pursuant to Federal Rule of
Appellate Procedure 35(b). See In re Bos.’s Children First,
244 F.3d 164, 171 (1st Cir. 2001).2 For the same reason, there
is also no Article 111 problem in the en banc proceeding, as the
Government acknowledged at oral argument. Oral Arg.
Transcript at 61:23-25, 62:1-14.

As to Petitioner’s first two requests—to compel the
immediate grant of the Government’s motion, and to vacate the
District Court’s appointment of amicus—~Petitioner has not
established that he has “no other adequate means to attain the
relief he desires.” Cheney v. U.S. Dist. Court for D.C., 542
U.S. 367, 380 (2004) (quoting Kerr v. U.S. Dist. Court for N.
Dist. of Cal., 426 U.S. 394, 403 (1976)). We also decline to
mandate that the case be reassigned to a different district judge,
because Petitioner has not established a clear and indisputable
right to reassignment. See id. at 381. We therefore deny the
Petition.

A petition for a writ of mandamus “may never be
employed as a substitute for appeal.” Will v. United States, 389
U.S. 90, 97 (1967); see also Roche v. Evaporated Milk Ass n,
319 U.S. 21, 26 (1943) (“[Mandamus] may not appropriately
be used merely as a substitute for the appeal procedure
prescribed by the statute.”). The writ is a “potent weapon][],”
“a drastic and extraordinary remedy reserved for really

2 We also hold that the case is not moot. While the Government has
filed a motion to dismiss and Petitioner (defendant below) consents,
there remains a case or controversy unless and until that motion is
granted by the District Court. Cf. Rinaldi v. United States, 434 U.S.
22, 31-32 (1977) (per curiam) (reviewing a district court’s denial of
an unopposed Rule 48(a) motion).
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extraordinary causes.” Cheney, 542 U.S. at 380 (citations and
internal quotation marks omitted). “[T]he writ cannot be used
‘to actually control the decision of the trial court,”” Platt v.
Minn. Mining & Mfg. Co., 376 U.S. 240, 245 (1964) (quoting
Bankers Life & Cas. Co. v. Holland, 346 U.S. 379, 383 (1953)),
because “[a]s an appellate court, we are a court of review, not
of first view,” Capitol Servs. Mgmt., Inc. v. Vesta Corp., 933
F.3d 784, 789 (D.C. Cir. 2019) (quoting Cutter v. Wilkinson,
544 U.S. 709, 718 n.7 (2005)).

Under governing law, the writ of mandamus should issue
only if: (1) “the party seeking issuance of the writ [has] no other
adequate means to attain the relief he desires”; (2) “the
petitioner [satisfies] the burden of showing that his right to
issuance of the writ is clear and indisputable”; and (3) “the
issuing court, in the exercise of its discretion, [is] satisfied that
the writ is appropriate under the circumstances.” Cheney, 542
U.S. at 380-81 (citations, alterations, and internal quotation
marks omitted). All three requirements must be satisfied, and
the absence of any one compels denial of the writ. “As this
case implicates the separation of powers, the Court of Appeals
must also ask, as part of this inquiry, whether the District
Court’s actions constituted an unwarranted impairment of
another branch in the performance of its constitutional duties.”
Cheney, 542 U.S. at 390.

A.

We first address Petitioner’s request to compel the District
Court to grant the Government’s Rule 48(a) motion and vacate
the appointment of amicus. We conclude that mandamus is
unavailable because an “adequate alternative remedy exists.”
In re al-Nashiri, 791 F.3d 71, 78 (D.C. Cir. 2015) (quoting
Barnhart v. Devine, 771 F.2d 1515, 1524 (D.C. Cir. 1985)).
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Issuing the writ is “inappropriate in the presence of an obvious
means of review.” 1d.

Here, Petitioner and the Government have an adequate
alternate means of relief with respect to both the Rule 48(a)
motion and the appointment of amicus: the District Court
could grant the motion, reject amicus’s arguments, and dismiss
the case. At oral argument, the District Judge’s Attorney
effectively represented that all these things may happen. See
Oral Arg. Transcript at 122:24-25, 123:1-9. Even if the
District Court were to deny the motion, there would still be an
adequate alternate means of review perhaps via the collateral-
order doctrine or a fresh petition for mandamus challenging the
denial, see United States v. Fokker Servs. B.V., 818 F.3d 733,
748-49 (D.C. Cir. 2016); United States v. Dupris, 664 F.2d
169, 173-74 (8th Cir. 1981), and certainly on direct appeal by
Petitioner following sentencing (at which point he could raise
amicus’s appointment as error), see 28 U.S.C. § 1291.
Petitioner has not cited any case in which our Court, or any
court, issued the writ to compel a district court to decide an
undecided motion in a particular way—i.e., when the district
court might yet decide the motion in that way on its own.
Indeed, in Platt, the Supreme Court took the opposite course,
vacating a writ of mandamus as improper where, after the
district court denied a motion, the court of appeals undertook
its own de novo examination and issued the writ to grant the
motion instead of remanding the motion to the district court for
reconsideration. 376 U.S. at 245-46. The interest in allowing
the District Court to decide a pending motion in the first
instance is especially pronounced here, given that neither
Petitioner nor the Government raised an objection in the
District Court to the appointment of the amicus or more
generally to the course of proceedings for resolving the Rule
48(a) motion.
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When ordinary appellate review (or even, as here, further
proceedings before the District Court) remains available, the
writ may not issue unless the petitioner “identif[ies] some
‘irreparable’ injury that will go unredressed if he does not
secure mandamus relief.” In re al-Nashiri, 791 F.3d at 79
(citations omitted). Petitioner has failed to do so. To be sure,
Petitioner asserts that the continuation of the proceedings
below would work a number of hardships on him. See Pet’r’s
Reply 18-19 (citing the continuation of “weekly reporting
requirements,” the fact that Petitioner’s passport and other
property are in federal custody, his inability to travel abroad or
“be in the presence of a firearm,” his incurrence of attorneys’
fees, “the stress and anxiety of further criminal prosecution,”
and “continuing ignominy”). “But it is established that the
extraordinary writs cannot be used as substitutes for appeals,
even though hardship may result from delay and perhaps
unnecessary trial.”  Bankers, 346 U.S. at 383 (citations
omitted). While we recognize the gravity of the burdens
imposed on criminal defendants, those burdens, without more,
generally do not suffice to bring a case within mandamus’s
ambit. See In re al-Nashiri, 791 F.3d at 80 (noting “the bedrock
principle of mandamus jurisprudence that the burdens of
litigation are normally not a sufficient basis for issuing the
writ”); Roche, 319 U.S. at 30 (observing that the
“inconvenience” of a “trial . . . of several months’ duration”
and its corresponding costs “is one which we must take it
Congress contemplated in providing that only final judgments
should be reviewable” in criminal cases). And here, it bears
noting, Petitioner is not in confinement pending resolution of
the proceedings in the District Court.3

® Nor did Petitioner independently challenge before the District
Court or this Court the District Court’s orders or their timing on due
process grounds as a clearly unwarranted deprivation of liberty.
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In the absence of any extraordinary harm to Petitioner that
would result from waiting to seek our review (if necessary)
after the District Court decides the motion in the ordinary
course, the writ cannot issue, either to compel the immediate
grant of the Government’s motion or to vacate the order
appointing amicus. Roche, 319 U.S. at 30 (“Where the appeal
statutes establish the conditions of appellate review an
appellate court cannot rightly exercise its discretion to issue a
writ whose only effect would be to avoid those conditions and
thwart the Congressional policy against piecemeal appeals in
criminal cases.”).

Nor can we conclude that the Government will suffer any
irreparable injury without mandamus. The panel majority—
while acknowledging that the Government had not petitioned
for the writ, Panel Maj. Op. 17—centered its Cheney prong-
one analysis entirely on the harms that would befall the
Government in the absence of mandamus, see, e.g., id. at 8
(“[T]he district court’s actions will result in specific harms to
... the Executive Branch[] . . . . that cannot be remedied on
appeal.”). The dissent takes the same tack. Rao Dissenting Op.
9-21. We need not decide the propriety of considering the
Government’s harms as opposed to the Petitioner’s, because it
is simply not the case that the Executive will be irreparably
harmed by the procedures ordered by the District Court such
that mandamus should issue to forestall them. Petitioner and
the Government argue that appointing an amicus and
scheduling argument violate the separation of powers, relying
on language from Fokker. See, e.g., Gov’t Br. at 24 (“Because
this case involves ‘the prosecution’s constitutionally rooted
exercise of charging discretion,” it is a ‘usurpation of judicial
power’ to second-guess it.” (quoting Fokker, 818 F.3d at 750)).
In Fokker, we reviewed the district court’s denial of a deferred
prosecution agreement sought by the government. 818 F.3d at
737-38. We concluded this denial violated the separation of
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powers by intruding on the Executive Branch’s prosecutorial
discretion. Id. Even assuming denial of the Government’s
Rule 48(a) motion would raise the same separation-of-powers
issues, the procedural posture of this case is quite different.
Fokker dealt with the separation-of-powers harms that
followed the denial of the government’s motion. This case
raises a different set of alleged separation-of-powers harms
from the still-unfolding process of deciding the Government’s
motion. And at this stage, those harms are speculative,
especially when the arguments advanced here against that
process were not first presented to the District Court by
Petitioner or the Government.

Quite simply, the only separation-of-powers question we
must answer at this juncture is whether the appointment of an
amicus and the scheduling of briefing and argument is a
clearly, indisputably impermissible intrusion upon Executive
authority, because that is all that the District Judge has ordered
at this point. We have no trouble answering that question in
the negative, because precedent and experience have
recognized the authority of courts to appoint an amicus to assist
their decision-making in similar circumstances, including in
criminal cases and even when the movant is the government.
See, e.g., Dickerson v. United States, 530 U.S. 428, 441 n.7
(2000) (“Because no party to the underlying litigation argued
in favor of § 3501’s constitutionality in this Court, we invited
Professor Paul Cassell to assist our deliberations by arguing in
support of the judgment below.”); Pepper v. United States, 562
U.S. 476, 487 (2011) (“Because the United States has
confessed error in the Court of Appeals’ ruling on the first
question, we appointed an amicus curiae to defend the Court
of Appeals’ judgment.”). The dissent seeks to debate the metes
and bounds of separation of powers depending upon how the
hearing might actually unfold, but “[a] fundamental and
longstanding principle of judicial restraint requires that courts
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avoid reaching constitutional questions in advance of the
necessity of deciding them.” Lyng v. Nw. Indian Cemetery
Protective Ass’n, 485 U.S. 439, 445 (1988).

The Government raised concerns that the District Court
might institute “intrusive judicial proceedings and criminal
charges—and potentially even evidentiary proceedings if the
court-appointed amicus has his way.” Gov’t Br. at 33-34.
Petitioner, likewise, argued that the District Judge might
“usurp[] the power of the Attorney General to bring additional
charges.” Pet’r’s Reply at 18. But those harms are speculative
and may never come to pass. As the District Judge’s Attorney
noted at oral argument, amicus does not seek discovery or an
evidentiary hearing.* The District Judge’s Attorney also noted
that the District Judge has not determined what questions, if
any, he may have after reviewing the briefs.> Regardless of the
exact form the proceedings take below, these developments
underscore the point that a petition for mandamus filed in
anticipation of a district court argument is almost invariably
premature. Fowler v. Butts, 829 F.3d 788, 793 (7th Cir. 2016)

* At oral argument, the District Judge’s Attorey stated that amicus,
“in his pleadings suggested there might be a basis for [discovery and
fact development]. But when he filed his pleading [in the District
Court], he said he’s not requesting any fact-finding. So [the District
Judge] surely has not entertained any of those issues, and even
[amicus] in his pleading has said that won’t be required. So there’s
nowhere, again, anywhere in the record that suggests that that would
be anything that [the District Judge] intends to do at a hearing.” Oral
Arg. Transcript at 133:17-24.

> The District Judge’s Attorney stated: “I can’t tell you exactly what
won’t be pursued, again, because the briefing is not completed, and
[the District Judge] hasn’t decided all of the questions. He may or
may not ask. And even during the oral argument, that could address
a question that he has, and there may be no questions.” Oral Arg.
Transcript at 134:8-13.
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(“Factual or legal uncertainty means no mandamus.”). This is
not a circumstance in which the District Court has appointed a
court monitor with “wide-ranging extrajudicial duties over the
Government’s objection,” Cobell v. Norton, 334 F.3d 1128,
1142 (D.C. Cir. 2003), ordered presidential appointees to
appear and testify under oath, see Matter of Commodity
Futures Trading Comm’n, 941 F.3d 869, 871-73 (7th Cir.
2019), or approved discovery requests in a civil proceeding that
included the Vice President and “those in closest operational”
and advisory “proximity to the President,” ‘“ask[ing] for
everything under the sky,” see Cheney, 542 U.S. at 381, 383,
387. Rather, the District Court has indicated through its actions
an intention simply to consider the Government’s motion in the
ordinary course, to which end it has appointed amicus to ensure
adverse presentation of the issues. See Penson v. Ohio, 488
U.S. 75, 84 (1988) (“The paramount importance of vigorous
representation follows from the nature of our adversarial
system of justice. This system is premised on the well-tested
principle that truth—as well as fairness—is ‘best discovered by
powerful statements on both sides of the question.”” (internal
quotation marks omitted) (quoting Kaufman, Does the Judge
Have a Right to Qualified Counsel?, 61 A.B.A. J. 569, 569
(1975))).

Nothing in this decision forecloses the possibility of future
mandamus relief should the District Court’s disposition of the
motion to dismiss or other order violate the separation of
powers or some other clear and indisputable right. We need
not and do not now pass on the issues that might be presented
by such a mandamus petition; it suffices that no such petition
is before us, and that the ability to seek mandamus at the
appropriate time (if necessary) provides “[an]other adequate
means to attain the relief,” Cheney, 542 U.S. at 380 (quoting
Kerr, 426 U.S. at 403), such that the writ may not issue now.
Try as they might, neither Petitioner, nor the Government, nor
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the dissent has identified a single instance where any court of
appeals has granted the writ to decide a trial court motion
without first giving the district court an opportunity to make a
decision—especially where the objections raised on mandamus
were never raised to the district court. We are aware of none.

The dissent suggests that our approach here is inconsistent
with In re Hillary Rodham Clinton & Cheryl Mills, No. 20-
5056 (D.C. Cir. Aug 14, 2020), ignoring the fact that we denied
the writ as to petitioner Mills because she had an adequate
alternative means to seek relief, id. at 8—10, the same reason we
deny it here. We granted the writ as to Clinton, the other
petitioner, because, unlike here, she did not have an adequate
alternative remedy under our precedent, id. at 7-8 (citing In re
Kellogg Brown & Root, Inc., 756 F.3d 754, 761 (D.C. Cir.
2014)), and because, unlike here, the district court had actually
ruled on the motion at issue. (And, of course, we found that
the ruling was a clear abuse of discretion under our precedent,
id. at 10-18.)

In sum, as to Petitioner’s request that we mandate the
immediate grant of the Government’s motion and vacate the
District Court’s order appointing amicus, the failure of the
Petition to meet Cheney’s first prong compels us to deny it.

B.

We also decline to mandate the reassignment of this case
to a different district judge, see Pet. 2, though here the Petition
stalls at Cheney’s second prong. Our precedent is clear that,
because “the injury suffered by a party required to complete
judicial proceedings overseen by [a disqualified judicial]
officer is by its nature irreparable,” mandamus is an appropriate
avenue for seeking compelled recusal “where the party seeking
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the writ demonstrates a clear and indisputable right to relief.”
Cobell, 334 F.3d at 1139; see also Berger v. United States, 255
U.S. 22,36 (1921) (“The remedy by appeal is inadequate. . . .
[1]f prejudice exist[s], it has worked its evil . .. .”). But this
Court “will reassign a case only in the exceedingly rare
circumstance that a district judge’s conduct is ‘so extreme as to
display clear inability to render fair judgment.”” In re Kellogg
Brown & Root, Inc., 756 F.3d 754, 763 (D.C. Cir. 2014)
(quoting Liteky v. United States, 510 U.S. 540, 551 (1994)); see
also id. (referring to this as a “very high standard”).

Petitioner points to the District Judge’s failure to grant the
Government’s motion, his appointment of amicus, and his plan
for a briefing schedule that addressed potential submissions by
other amici as “bespeak[ing] a judge who s
.. . biased against Petitioner.” Pet. 32. But “judicial rulings
alone almost never constitute a valid basis for a bias or
partiality motion.” Liteky, 510 U.S. at 555 (indicating that
rulings warranting recusal occur “only in the rarest
circumstances”); see also Rafferty v. NYNEX Corp., 60 F.3d
844, 848 (D.C. Cir. 1995) (per curiam) (“Rafferty offers no
evidence that the judge had a conflict of interest or was biased,;
he merely infers bias from unfavorable judicial rulings and
from court delays in ruling on pending motions.”). Petitioner’s
inferences aside, none of the District Judge’s actions cited by
Petitioner comes close to meeting the “very high standard” of
“conduct . . . SO extreme as to display clear inability to render
fair judgment.” In re Kellogg Brown & Root, Inc., 756 F.3d at
763 (citation and internal quotation marks omitted).

Petitioner also argues that several of the District Judge’s
statements evidence the District Judge’s “outrage” and “deep-
seated antagonism,” warranting reassignment. Pet. 33; see
App. 34:13-18 (“Arguably, you sold your country out. The
Court’s going to consider all of that. . . . [Y]ou could be
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incarcerated.”); id. at 34:19-23 (“It could be that any sentence
of incarceration imposed after your further cooperation . ..
would be for less time than a sentence may be today. I can’t
make any guarantees, but I’'m not hiding my disgust, my
disdain for this criminal offense.”); id. at 37:9-10
(“Hypothetically, could he have been charged with treason?”);
id. at 41:16-23 (“I was just trying to determine the benefit of
and the generosity of the government in bestowing a benefit on
Mr. Flynn. . .. I’m not suggesting he committed treason.”). The
quoted statements were made at a scheduled sentencing
proceeding at which the Judge first inquired whether Petitioner
adhered to his guilty plea (he did), App. at 17:1-7, and then
urged Petitioner to reconsider whether he wished to proceed
that day with the scheduled sentencing or wait until he
completed his cooperation (he chose to postpone), id. at 45:11—
25, 49:2-12. We agree with the panel majority, Panel Maj. Op.
11, that none of the statements to which Petitioner points
establishes that reassignment is warranted.®

“[O]pinions formed by the judge on the basis of facts
introduced or events occurring in the course of .
proceedings[] do not constitute a basis for a bias or partiality
motion unless they display a deep-seated favoritism or
antagonism that would make fair judgment impossible.”
Liteky, 510 U.S. at 555; see also Fokker, 818 F.3d at 751
(holding reassignment unwarranted where “the district court
volunteered opinions about Fokker’s conduct on the basis of
facts presented during the proceedings”). Here, the District
Judge was not simply holding forth on his opinions; rather,

® The dissent now suggests that “a pattern of conduct” beginning
“early on in this case” raises “serious concems’ about impartiality,
Henderson Dissent Op. 4, but the only cited conduct that was not also
in front of the panel is the District Judge’s decision to seek en banc
review before the panel’s order became effective—an action that, as
we explain, cannot on its own support a different result now.
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each of the statements to which Petitioner objects was plainly
made in the course of formal judicial proceedings over which
he presided—not in some other context. On these facts, we
cannot find that Petitioner’s right to relief is “clear and
indisputable.” Cheney, 542 U.S. at 381 (quoting Kerr, 426
U.S. at 403). We therefore deny the Petition insofar as it seeks
an order reassigning the underlying case to a different district
judge.

Likewise, there is no basis for disqualifying the District
Judge under 28 U.S.C. § 455(b)(5)(i), because the District
Judge has not become a party to the proceeding below.
“‘[PJroceeding’ includes pretrial, trial, appellate review, or
other stages of litigation,” 28 U.S.C. § 455(d)(1)—but,
contrary to the contention of the dissent, Henderson Dissenting
Op. 1-2, a petition for a writ of mandamus is a separate action.
See, e.g., Fed. Ins. Co. v. United States, 882 F.3d 348, 362 (2d
Cir. 2018) (“[M]andamus is not an appeal . . . .”); In re
Arunachalam, 812 F.3d 290, 293 (3d Cir. 2016) (same); Skil
Corp. v. Millers Falls Co., 541 F.2d 554, 558 (6th Cir. 1976)
(“A proceeding upon a petition for a writ of mandamus is a
separate action, notan appeal .. ..”). Federal Rule of Appellate
Procedure 21 contemplates that a district judge has a proper
role, upon invitation or order of the Court of Appeals (as
occurred here), in addressing a mandamus petition. See FED.
R. App. P. 21(b)(4). In sum, the participation of the District
Judge in the mandamus proceeding has not (and could not, as
a matter of law) transform him into a “party” in the separate
underlying criminal case.

Nor does participating in a mandamus proceeding create
an appearance of partiality warranting recusal from the
separate, underlying action. See 28 U.S.C. § 455(a). If that
were the case, then every mandamus petitioner seeking a
district judge’s recusal would, if responded to by the district
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judge, obtain the sought-after recusal—a result that would not
only swallow the dictates of § 455, but would run up against
caselaw to the contrary. See, e.g., In re Moore, 955 F.3d 384,
388 (4th Cir. 2020) (denying mandamus petition seeking
district judge’s recusal, where district judge addressed petition
at Court of Appeals’ invitation); Panel Maj. Op. 11-12
(declining to mandate reassignment of case despite district
judge’s participation on mandamus); cf. Fokker, 818 F.3d at
750-51 (where district judge was represented in mandamus
action by amicus, declining to reassign case sua sponte).’

Finally, filing a petition for rehearing en banc does not
suggest a level of partiality justifying reassignment in this case.
As explained, the District Judge participated in the mandamus
proceeding at this Court’s invitation, and nothing about that
participation created a reasonable impression of partiality, nor
could it. Having come that far, the further step of filing a
petition for rehearing did not, on its own, create a reasonable
impression of partiality, especially as nothing in the en banc
petition itself indicates bias in connection with the underlying
criminal case. Indeed, any views the District Judge has
conveyed in his briefing before us come from what he has
learned in carrying out his judicial responsibilities. Liteky, 510
U.S. at 555; Fokker, 818 F.3d at 751.

For the foregoing reasons, the Petition for a writ of
mandamus is denied. As the underlying criminal case resumes

" While mandamus is “an appropriate vehicle for seeking recusal of
a judicial officer during the pendency of a case,” In re al-Nashiri,
921 F.3d 224, 233 (D.C. Cir. 2019) (quoting In re Mohammad, 866
F.3d 473, 475 (D.C. Cir. 2017)), § 455(a) claims can also be raised
on direct appeal, see Fowler, 829 F.3d at 791.
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in the District Court, we trust and expect the District Court to
proceed with appropriate dispatch.

So ordered.
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GRIFFITH, Circuit Judge, concurring: In cases that attract
public attention, it is common for pundits and politicians to
frame their commentary in a way that reduces the judicial
process to little more than a skirmish in a partisan battle. The
party affiliation of the President who appoints a judge becomes
an explanation for the judge’s real reason for the disposition,
and the legal reasoning employed is seen as a cover for the
exercise of raw political power. No doubt there will be some
who will describe the court’s decision today in such terms, but
they would be mistaken.

This proceeding is not about the merits of the prosecution
of General Flynn or the Government’s decision to abandon that
prosecution. Rather, this proceeding involves questions about
the structure of the Judiciary and its relationship to the
Executive Branch. There are two central problems in this case:
defining the scope of the authority of the Judiciary to inquire
into the exercise of a core function of the Executive and
deciding how the relationship between the district court and our
court shapes a challenge to that inquiry. Those questions are far
removed from the partisan skirmishes of the day. The
resolution of those questions in this case involves nothing more
and nothing less than the application of neutral principles about
which reasonable jurists on this court disagree. See Robert H.
Bork, Neutral Principles and Some First Amendment
Problems, 47 IND. LJ. 1 (1971). And that principled
disagreement revisits a long-running debate about the relative
powers of the Executive and Judicial Branches. Today we
reach the unexceptional yet important conclusion that a court
of appeals should stay its hand and allow the district court to
finish its work rather than hear a challenge to a decision not yet
made. That is a policy the federal courts have followed since
the beginning of the Republic, see Judiciary Act of 1789, ch.
20, § 22, 1 Stat. 73, 84; 28 U.S.C. 8 1291, and we are aware of
no case in which a court of appeals has ordered a district judge
to decide a pending motion in a particular way.
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Moreover, as its counsel repeatedly stated at oral
argument, the district court may well grant the Government’s
motion to dismiss the case against General Flynn. In fact, it
would be highly unusual if it did not, given the Executive’s
constitutional prerogative to direct and control prosecutions
and the district court’s limited discretion under Rule 48(a),
especially when the defendant supports the Government’s
motion. But if the court denies the motion, General Flynn has
multiple avenues of relief that he can pursue. And because he
does, mandamus is not appropriate in this case at this time.
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KAREN LECRAFT HENDERSON, Circuit Judge, with whom
RAO, Circuit Judge, joins, dissenting: The Court today denies
Michael Flynn’s mandamus petition on the ground that he has
an adequate remedy at law. It also declines to reassign this case
to a different trial judge. I dissent as to the majority’s merits
holding for the reasons stated in the majority opinion in In re
Flynn, 961 F.3d 1215, 1219 (D.C. Cir. 2020), vacated, reh’g
en banc granted No. 20-5143, 2020 WL 4355389 (D.C. Cir.
July 30, 2020); further, I join Judge Rao’s dissent herein. As
to the majority’s decision not to reassign, my colleagues set an
impossibly high bar for a trial judge’s impartiality to
“reasonably be questioned,” 28 U.S.C. § 455(a), and seem
content to read that subsection out of the United States Code,
even as they infuse Rule 48(a)’s “with leave of court” clause
with enough force to upend our entire system of separated
powers. Because I believe the trial judge’s conduct patently
draws his impartiality into question—and because I believe
§ 455(a) has teeth—I dissent and write separately to explain
why the trial judge is disqualified from further participation in
this case.

When a party petitions for mandamus relief pursuant to
Federal Rule of Appellate Procedure 21, as Michael Flynn did,
that Rule provides—in careful detail—that the trial judge who
is the subject of the requested relief can participate only to the
extent we authorize him to do so. See FED. R. ApPp. P. 21(b)(4).
The three-judge panel did authorize the trial judge to
participate by directing him to “file a response addressing
petitioner’s request that this court order [him] to grant the
government’s motion to dismiss.” Order, In re Flynn, No. 20-
5143 (D.C. Cir. May 21, 2020) (per curiam). He can gain no
greater role when, dissatisfied with the grant of the writ, he
seeks en banc review.

Federal Rule of Appellate Procedure 35, which sets out the
en banc review procedure, authorizes only a “party” to seek en
banc review. FED. R. APP. P. 35(b). The trial judge to whom
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the writ is directed is not a party within the meaning of Rule
35;! if he were, 28 U.S.C. § 455(b)(5)(i) would require his
disqualification from further participation in the case. /d. (trial
judge “shall . . . disqualify himself . . . [if] [h]e . . . [i]s a party
to the proceeding”).? Notwithstanding the July 30 order
granting en banc review recites “[u]pon consideration of the
petition for rehearing en banc,” Order, In re Flynn, No. 20-
5143, 2020 WL 4355389, at *1 (D.C. Cir. July 30, 2020), my
colleagues in the majority now recognize their error and vacate
the writ “based on the suggestion of a member of this Court to
do so sua sponte,” Majority Op. 4.

! Indeed, I am aware of no case holding that a trial judge may
petition for en banc review under Rule 35; and at least one circuit has
expressly questioned the trial judge’s ability to do so. See In re
Bos.’s Children First, 244 F.3d 164, 171 (1st Cir. 2001) (“basis” for
trial judge to petition for rehearing en banc “may be open to dispute”
based on FED. R. APP. P. 21(b)(4)); cf. Ligon v. City of New York,
736 F.3d 166, 171 (2d Cir. 2013) (per curiam) (rejecting trial judge’s
attempt to challenge reassignment because, in part, “[a] district judge
has no legal interest in a case or its outcome”).

2 Section 455(d)(1) defines “proceeding” to include “pretrial,
trial, appellate review, or other stages of litigation.”

3 The majority facilely replies that we “generally consider all
pleadings filed in a case.” Majority Op. 4 n.1 (emphasis added). I
should hope so. But when “consideration” is the sole basis in the
whereas clause of an order that is issued in only one of two ways, it
carries determinative weight. Moreover, when we grant en banc
review sua sponte, we also say so. See, e.g., Order, West Virginia v.
EPA, No. 15-1363 (D.C. Cir. May 16, 2016) (en banc) (per curiam);
Order, Am. Meat Inst. v. U.S. Dep’t of Agric., 760 F.3d 18 (D.C. Cir.
2014) (en banc) (per curiam) (No. 13-5281), 2014 WL 2619836, at
*1; United States v. Microsoft Corp., 213 F.3d 764 (D.C. Cir. 2000)
(en banc) (per curiam); Kiser v. Boyle, 517 F.2d 1274 (D.C. Cir.
1974) (en banc) (per curiam). In any event, the point is that the court
should always accurately specify the basis for its action in order to
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Nonetheless, the trial judge’s unsuccessful invocation of
Rule 35 statutorily disqualifies him under § 455(a) from any
further participation—especially regarding the government’s
pending motion to dismiss—in this case. Id. (“Any justice,
judge, or magistrate judge of the United States shall disqualify
himself in any proceeding in which his impartiality might
reasonably be questioned.”); see also Code of Conduct for
United States Judges, Canon 3(C)(1) (same). Although many
of his statements throughout this case have been less than
proper, as the panel observed in the vacated panel opinion,
those statements alone “did not indicate a clear inability to
decide this case fairly” inasmuch as all that was required on
remand was “simply to grant the government’s Rule 48(a)
motion to dismiss.” In re Flynn, 961 F.3d at 1223. But his
petition for en banc review with no legal support whatsoever
therefor manifests, first, that he plainly appears to view himself
as a “party”’; second, and more important, that his attempted
action removes any doubt that the appearance of impartiality
required of all federal judges has been compromised beyond
repair.

The “standard for disqualification under § 455(a) is . . .
objective” and “[t]he question is whether a reasonable and
informed observer would question the judge’s impartiality.”
United States v. Microsoft Corp., 253 F.3d 34, 114 (D.C. Cir.
2001) (en banc) (per curiam). “The very purpose of § 455(a)
is to promote confidence in the judiciary by avoiding even the
appearance of impropriety whenever possible,” id. (quoting
Liljeberg v. Health Servs. Acquisition Corp., 486 U.S. 847,
865 (1988)), because “[d]eference to the judgments and rulings
of courts depends upon public confidence in the integrity and
independence of judges.” In re Al-Nashiri, 921 F.3d 224, 234

discharge its obligation to give full and fair notice both to the parties
and to the public.
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(D.C. Cir. 2019) (alteration in original) (quoting Microsoft
Corp., 253 F.3d at 115). Strict adherence to § 455(a)’s
command is required to ensure that every federal judge
performs his duties so that “justice . . . satisf[ies] the
appearance of justice.” Liljeberg, 486 U.S. at 864 (quoting In
re Murchison, 349 U.S. 133, 136 (1955)). Such adherence is
all the more vital in a high-profile case like this one, in which
public interest is nationwide. See United States v. Tucker, 78
F.3d 1313, 1325 (8th Cir. 1996) (reassigning case to different
trial judge, in part, “[g]iven the high profile . . . of [the] case in
particular); In re Bos.’s Children First, 244 F.3d at 169-70;
United States v. Cooley, 1 F.3d 985, 995 (10th Cir. 1993).
“Congress enacted subsection 455(a) precisely because
‘people who have not served on the bench are often all too
willing to indulge suspicions and doubts concerning the
integrity of judges,”” and “[i]n high profile cases such as this
one . . ., such suspicions are especially likely and untoward.”
In re Sch. Asbestos Litig., 977 F.2d 764, 781-82 (3d Cir. 1992)
(quoting Liljeberg, 486 U.S. at 864—65). A judge must proceed
with the utmost care, then, to ensure that the parties are treated
with the same fairness as those in any other case, that the
administration of the case is handled judiciously and
expeditiously and that he, at all times, maintains seamless
impartiality both in fact and in appearance.

From early on in this case, the trial judge has demonstrated
a pattern of conduct that, taken together, raises serious
concerns about the appearance of impartiality. See In re Sch.
Asbestos Litig., 977 F.2d at 781-82 (“We need not decide
whether any of these facts alone would have required
disqualification, for . . . we believe that together they create an
appearance of partiality that mandates disqualification.”); cf.
Cobell v. Kempthorne, 455 F.3d 317, 335 (D.C. Cir. 2006)
(reassignment of trial judge warranted based on “the
combination of the content of the [judge’s] opinion and the
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nature of the district court’s actions”). At Flynn’s plea hearing,
the trial judge asked whether Flynn could be guilty of treason
and noted his “disgust” and “disdain” for Flynn’s actions.
Transcript of Proceedings Held on Dec. 18, 2018 at 33, 36,
United States v. Flynn, No. 17-cr-00232 (D.D.C. Aug. 20,
2019), ECF No. 103. When, over two years later, the
government moved to dismiss the charges against Flynn, the
trial judge encouraged the general public to participate as
amici, see Minute Order, United States v. Flynn, No. 17-cr-
00232 (D.D.C. May 12, 2020), and appointed an amicus, not to
assist the judge with a complex area of law but instead to
“present arguments in opposition to the government’s Motion
to Dismiss,” Order Appointing Amicus Curiae at 1, United
States v. Flynn, No. 17-cr-00232 (D.D.C. May 13, 2020), ECF
No. 205. And his choice was not just any amicus; the day
before his appointment, amicus penned an op-ed in The
Washington Post suggesting that the trial judge could—and
strongly implying that he should—deny the government’s
motion. See John Gleeson, et al., The Flynn case isn’t over
until the judge says it’s over, WASH. POST. (May 11, 2020, 6:52
PM),

https://www.washingtonpost.com/opinions/2020/05/1 1/flynn-
case-isnt-over-until-judge-says-its-over/. Then, on Flynn’s
petitioning for mandamus relief and the panel’s ordering the
trial judge to address the government’s dismissal motion, he
retained counsel. Entry of Appearance, /n re Flynn, No. 20-
5143 (D.C. Cir. May 26, 2020) (Beth A. Wilkinson’s entry of
appearance on behalf of the trial judge). Finally, after the panel
ordered him to grant the government’s motion, he sought to use
a procedure limited to a “party” and petitioned for en banc
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review. Petition at 1-2, In re Flynn, No. 20-5143 (D.C. Cir.
July 9, 2020).4

The trial judge’s attempted use of Rule 35 is not the first
time he has acted as if he were a party. At his option and with
the appellate court’s approval, Rule 21, as noted earlier, allows
the subject judge to participate in a mandamus proceeding
either directly or by amicus.’ But Rule 21 leaves no room for
the judge to retain private counsel as was done here. See FED.
R. App. P. 21(b)(4). A party, not a judge whose action is under
mandamus review, retains private counsel. As the Advisory
Committee Notes on Rule 21(b) make clear, “[b]ecause it is
ordinarily undesirable to place the trial court judge, even
temporarily, in an adversarial posture with a litigant, the rule
permits a court of appeals to invite an amicus curiae to provide
a response to the petition.” FED. R. App. P. 21(b) advisory
committee’s note to 1996 amendment (first emphasis added).

And his earlier sua sponte appointment of amicus to
oppose the government’s motion to dismiss, although
apparently allowed, is further indication that he has from the
outset appeared to view his role in adjudicating the
government’s motion to dismiss as one that requires outside
support—as if he were a priori antagonistic to the relief both

* The majority takes issue with my characterization of this

history as a “pattern of conduct” when the panel had much of the
history before it and did not deem it sufficient to disqualify the trial
judge for an appearance of partiality. Majority Op. 15 n.6. As we,
like all courts, have consistently held, however, it is often a
combination of facts that creates the prohibited appearance. See In
re Sch. Asbestos Litig., 977 F.2d at 781-82. And the trial judge’s
ultra vires Rule 35 petition is the trout in the milk. See HENRY D.
THOREAU, JOURNAL (Nov. 11, 1850).

> Although we could have invited amicus to address Flynn’s
petition, we directed the trial judge himself to respond.
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bona fide parties seek.® Even more telling of apparent
partiality, the trial judge ordered amicus to opine on whether
Flynn had committed perjury and should be held in criminal
contempt. Order Appointing Amicus Curiae at 1, United States
v. Flynn, No. 17-cr-00232 (D.D.C. May 13, 2020), ECF No.
205. That direction indicates that, even if compelled to grant
the motion to dismiss, the trial judge intends to pursue Flynn
on his own.

But it is the trial judge’s conduct since the government’s
May 2020 motion to dismiss, weighed in light of his earlier
conduct, that delivers the coup de grace to the last shred of the
trial judge’s appearance of impartiality. In other words, if there
was any doubt up to this point whether his conduct gives the
appearance of partiality, that doubt is gone. Granted, the panel
majority opinion resisted Flynn’s request that a different judge
be assigned to this case. See In re Flynn, 961 F.3d at 1223.
That decision rested primarily on the fact that Flynn’s request
centered on the trial judge’s in-court statements, which are
almost always insufficient on their own to warrant
reassignment, and the fact that the trial judge was simply
directed to grant the government’s motion to dismiss. See id.
But the trial judge’s “extreme” conduct throughout this case,
culminating in his decision to ignore the writ and instead seek
en banc review, demonstrates a “clear inability to render fair
judgment.” United States v. Fokker Servs. B.V., 818 F.3d 733,
750 (D.C. Cir. 2016) (quoting Liteky v. United States, 510 U.S.

% In fact, his appointment of amicus predated the panel’s May
21st direction to “address” Flynn’s mandamus petition. See Order
Appointing Amicus Curiae at 1, United States v. Flynn, No. 17-cr-
00232 (D.D.C. May 13, 2020), ECF No. 205.
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540, 551 (1994)7); see also United States v. Microsoft Corp.,
56 F.3d 1448, 1463 (D.C. Cir. 1995).

Moreover, sister circuits have not been as nonchalant as
my majority colleagues regarding their obligation to ensure that
the appearance of impartiality remains inviolable. See, e.g.,
United States v. Whitman, 209 F.3d 619, 625-26 (6th Cir.
2000) (per curiam) (case reassigned on remand because “the
district judge’s lengthy harangue . . . create[d] the impression
that the impartial administration of the law was not his primary
concern”); Alexander v. Primerica Holdings, Inc., 10 F.3d
155,164 (3d Cir. 1993) (mandamus granted and trial judge
disqualified because “observations made by [him] throughout
the conduct of the[] proceedings could well give rise to the
questioning of his impartiality”); Webbe v. McGhie Land Title
Co., 549 F.2d 1358, 1361 (10th Cir. 1977) (case reassigned on
remand because trial judge announced defendant was “stuck™
before hearing from defense counsel).

Lest we forget, at the center of this case is Michael
Flynn—a criminal defendant whom the government no longer
seeks to prosecute but who waits in limbo for his case to be
resolved. The trial judge has delayed his consideration of the
government’s unopposed motion to dismiss with little regard
for the time Flynn has spent, and continues to spend, under the
weight of now-abandoned criminal charges while the trial
judge appears to continue the fight to preserve an improper
role.® Notwithstanding the trial judge’s counsel’s blasé

" In Liteky, the Supreme Court recognized that in-court conduct
can disqualify a judge if it “displayed deep-seated and unequivocal
antagonism that would render fair judgment impossible.” 510 U.S.
at 556.

¥ The majority’s hair-splitting regarding whether the trial
judge’s invocation of Rule 35 made or did not make him a party in
the underlying criminal prosecution is a spectacular red herring.
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representation during oral argument, it is intolerable for
criminal charges to hang for months over the head of an
individual whom the government no longer wishes to
prosecute. See Transcript of Oral Argument at 145, In re
Flynn, No. 20-5143 (D.C. Cir. Aug. 11, 2020) (trial judge’s
counsel’s assertion that trial judge taking up to seven weeks to
hold hearing and then another month to issue decision in such
circumstances as Flynn’s “happens all the time in district
court”).

“Unbiased, impartial adjudicators are the cornerstone of
any system of justice worthy of the label.” In re Al-Nashiri,
921 F.3d at 233-34. If the trial judge continues to preside over
this case, I submit our system is not so worthy because his
conduct has undermined the appearance of impartiality. My
colleagues in the majority disagree and I am frankly dismayed
by their endorsement of the trial judge’s conduct, especially
after the government’s motion to dismiss. Granted, all
members of the en banc court weigh that conduct in light of
their own experience and notions of impartiality, while, at the
same time, applying § 455(a)’s “objective” standard of “a
reasonable and informed observer.” Microsoft Corp., 253 F.3d
at 114. Although, for them, the exact tipping point at which
the appearance of impartiality is lost is unknown, I am certain
that such a point exists and that the trial judge has passed it. To
protect Flynn’s rights as a criminal defendant, the
government’s interest in controlling its prosecution and the
integrity of the United States District Court for the District of

Majority Op. 16. That my colleagues can find no instance in which
a trial judge to whom a writ of mandamus is directed asserts authority
to appeal that writ is all that need be said to demonstrate how far
afield from the appearance of impartiality he has moved. Would the
majority give the same yawn if I petitioned the United States
Supreme Court for certiorari review of its opinion herein? Of course
not.
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Columbia,’ I believe the trial judge, by his conduct manifesting
the appearance of glaring partiality, has disqualified himself. I
would