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IN THE COURT OF COMMON FLEAS
LORAIN COUNTY, OHIO

GIBSON BROS,, INC,, et al.,
Case No.: 17CV193761

Plaintiffs,
Judge: Hon. John R. Miraldi

=-Vs,-
Magistrate: Hon. Joseph Bott

OBERLIN COLLEGE, etc., et al,,

Defendants.

PLAINTIFFS’ & NONPARTY ALLYN D. GIBSON’S BRIEF REGARDING THE
COURT’S JURISDICTION TO DETERMINING PENDING MOTION FOR ACCESS TO
SEALED CASE DOCUMENTS

L INTRODUCTION

Plaintiffs' and Non-party Allyn D. Gibson (“ADG"”) submit this Brief pursuant to the
Court’s February 10, 2020 Journal Entry which requested briefing on whether the Court had
jurisdiction to rule on Movants’? Motjon for Access 1o Scaled Documents (the “Motion™).

As (o the question of jurisdiction, Pleintiffs and ADG submit the Court does not have

jurisdiction until the pending appeal is completed because the parties do not know whether

! wplaintiffs” refers collectively 1o Gibson Bros., Inc. (“Gibson’s Bakery), David R. Gibson (‘Dave Gibson”), end
Allyn W, Gibson (“Grandps Gibson™).

2 “Movants” refers collectively to WEWS-TV (“WEWS™), Advance Ohio (“Advance”), and the Ohio Coalition for
Open Government (“OCOG™").
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Defendants® will seek to overturn or otherwise modify the Court’s September 16, 2019 Journal
Entry denying Defendants’ previous attempt to unseal the materials covered by the Motion.
Moreover, even if the Court has jurisdiction to consider the Motion, the Court should still
excreise its considerable discretion by either denying the Motion or, at least, holding the Motion
in abeyance until the pending appeal is completed.
II.  LAW & ARGUMENT

A. The Court does not have jurisdiction to consider amy matter that is
inconsistent with the Ninth Distriet’s jurisdiction,

There is a pending appeal of Pleintiffs’ judgment against Defendants and as a result, the
Court’s jurisdiction is very limited. The Court is “divested of jurisdiction over matters that are
inconsistent with the reviewing court's jurisdiction to reverse, modify, or affirm the judgmcnt.“
State ex rel. Rock v, School Emp. Retirement Bd., 96 Ohio St.3d 206, 2002-Ohio-3957,
772 N.E.2d 1197, q 8. Sec Stare ex rel. Florence v. Zitter, 106 Ohio St.3d 87, 2005-Ohio-3804,
831 N.E.2d 1003 (2005). The trial conrt and appellate court cannot assert jusisdiction over the
same matter or jssue. Lambda Research v. Jacobs, st Dist. No. C-050464, 170 Ohio App.3d
750, 2007-Ohio-309, 869 N.E.2d 39, ] 21, citing Kane v. Ford Motor Co., 17 Ohio App.3d 111,
477 N.E.2d 662 (8th Dist.1984). As a result, the trial court retains jurisdiction only over those
issues not involved with the subject matter of the appeal. Id.

At present, no appellate briefs have been filed with the Ninth District and thus, the parties
{o that appeal have yet to fully define the scope of their requested appellate relief. This means the
Court, Plaintiffs, and ADG do not yet know whether Defendants’ will seek to reverse or modify
the Court’s September 16, 2019 Joumnal Entry denying Defendants’ previous attempt to unseal

the materials at issue. We do know that Defendants submitted a notice of appeal to the Ninth

3 4Dyefendants” refers to Defendants, Oberlin College and Meredith Raimondo.
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District which shows Defendants have retained the ability to challenge that previous order. While
Defendants did not specifically list the September 16, 2019 Jounal Entry within their notice of
appeal, they ended the notice by saying they intended to appeal “all interlocutory orders merged
into the judgment.” The September 16, 2019 Joumal Entry certainly falls within that broad
category of interlocutory orders.

There indeed is a risk for inconsistent treatment of the sealed materials. For instance, the
Ninth District could affirm the Court’s denial of the previous unsealing atiempt, This Court
could separately decide (although Plaintiffs and ADG still contend the merits are lacking) the
Motion should be granted and order the materials unsealed. These are inconsistent positions and
as a result, the Court cannot entertain the Motion until such time as the pending appeal is fully
adjudicated.

B, Even if the Court has jurisdiction, the Court should exercise |ts
considerable discretion by denying the Mation.

Plaintiffs and ADG submit that Movants failed to meet their burden of having the
materials at issue unsealed. The merits, or in this case the lack of merits, for the Motion have
already been fully briefed by the parties, and Plaintiffs and ADG will not re-hash them here.

As detailed within the parties’ previously filed briefs, the Court has significant discretion
on whether to unseal the previously sealed materials. Movants have a high burden to meet under
either theory presented to the Court — constitutional arguments and Ohio R. Sup. 45. Movants
have failed to meet their burden for both arguments. Thus, the Court should exercise that
discretion by denying the Motion.

Moreover, the Court’s review of the Motion should be shaped by a critical fact which
Movants failed to deny when Plaintiffs and ADG raised the same. Plaintiffs and ADG asserted

and supported the existence of substantial connections between Movants and Defendants’
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counsel, including the fact that Defendants’ lead counsel, Ron Holman, I, was e television legal

analyst for Movant WEWS-TV for more than ten (10) years. (See, Ex. [ attached to Plaintiffs

and ADG's BIO to Mtn, p. 1). It appears Defendants are attempting to use nonparties to this.

litigation to circumvent the Court’s previous denial of Defendants’ similar motion to unseal these
materials. Movants did not refute these assertions or the evidence supporting the same.
Defendants did not separately move to dispel these assertions. As a result, these assertions are
correct — Defendants are using the Movants to accomplish what they themselves friled to do. The
Court should not permit this to occur.

In the end, the Motion appears to be nothing more than a backdoor atiempt by Defendants
to continue the smear campaign against Plaintiffs and dox ADG. As the Court may recall, the
entire Gibson family were subjected to significant threats of violence during and afier the
defamatory protests in November of 2016, ADG specifically was the victim of vicious threats of
harm and actual physical injury. Movants did nothing to dispel this notion and as a result, the
Court should exercise its discretion by denying the Motion.

1. CONCLUSION

Therefore, for the foregoing reasons, Plaintiffs and nonparty ADG respectfully submit
that the Court does not have jurisdiction to consider the Motion at present but must wait until the
pending appeal has been fully adjudicated. However, if the Court were to conclude that it has
jurisdiction, it should exercise its considerable discrction by denying the Motion or, at lcast,

holding the Motion in abeyance until the pending appeal is completed.
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DATED: March 11, 2020
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Respectfully submitted,

KRUGLIAK, WILKINS, GRIFFITHS
& DOUGHERTY CO., L.P.A.

s/ Owen J. Rarric

Terry A. Moore (0015837)

Jacqueline Bollag Caldwell (0029991)

Owen J. Rarric (0075367)

Matthew W. Onest (0087907)

4775 Munson Street, N.W. / P.O. Box 36963

Canton, Ohio 44735-6963

Phone: (330) 497-0700 / Fax: (330) 497-4020

Email: tmoore@kwgd.com
jealdwell@kwgd.com
orarric@kwgd.com
monest@kwgd,com

-and-
TZANGAS | PLAKAS | MANNOS |LTD

Lcc E. Plakas {0008628)

Brandon W. McHugh (0096348)

Jeananne M. Wickham (0097838)

220 Market Aveaue South

Eighth Floor

Canton, Ohio 44702

Phone: (330) 455-6112 / Fax: (330) 455-2108

Email; Iplakas@lawlion.com
bmchugh@lawlion.com
jwickham@lawlion,com

-and-
JAMES N. TAYLOR CQ,, L.P.A.

James N. Taylor (0026181)

409 East Avenue, Suite A

Elyria, Ohio 44035

Phone:  (440) 323-5700

Email: taylor@jamestaylorlpa.com

Counsel for Plainiiffs
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PROOF OF SERVICE

A copy of the foregoing was served on March 11, 2020, pursuant to Civ.R. 5(B)}(2)(f) by

Ronald D. Holman, 11

Julie A. Crocker

Cary M. Snyder

William A. Doyle

Josh M. Mandel

Taft Stettinius & Hollister L.LP

200 Public Square, Suite 3500
Cleveland, OH 44114-2302
rholman@taftlaw.com
jerocker@taftlaw.com
csnyder@taftlaw.com
wdoyle@tafilaw.com
jmandel@taftlaw.com

Co-Counsel for Defendants

Oberlin College aka Oberlin College and
Conservatory, and Meredith Raimondo

Benjamin C. Sassé

Irene Keyse-Watker

Tucker Ellis, LLP

950 Main Avenue, Suite 1100

Cleveland, OH 44113
benjamin.sasse@mckerellis.com
ikeyse-walker@tuckerellis.com
Appellate Counsel for Defendants
Oberlin College aka Oberlin College and
Conservatory, and Meredith Raimondo

Katie Townsend (pro hac vice pending)
The Reporters Committee for Frecdom of
the Press

1156 15th Strest NW, Suite 1020
Washington, DC 20005
ktownsend@refp.org

Counsel for Media Movants

sending it by electronic means to the e-mail addresses identified below:

Richard D. Panza

Matthew W. Nakon

Malorie A. Alverson

Rachelle Kuznicki Zidar

Wilbert V. Farrell, [V

Michael R. Nakon

Wickens, Herzer, Panza, Cook & Batista Co.
35765 Chester Road

Avon, OH 44011-1262
RPanza@WickensLaw.com
MNakon@WickensLaw.com
MAlverson@WickensLaw.com
RZidar@WickensLaw.com
WFarrell@Wickens}.aw.com
MRNakon@WickensLaw.com
Co-Counsel for Defendants

Oberlin College aka Oberlin College and
Conservatory, and Meredith Raimondo

Michael K. Farrell

Melissa D. Bertke

Baker & Hostetler LLP

Key Tower

127 Public Squere, Suite 2000
Cleveland, OH 44114
mfarrell@bakerlaw.com
mbertke@bakerlaw.com
Counsel for Media Movanis

_5/ Qwen J._Rarric

Owen J. Rarric (0075367} ), of
KRUGLIAK, WILKINS, GRIFFITHS

& DOUGHERTY CO., LP.A.
Counsel for Plaintifis
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