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STATEMENT OF ISSUES

Does Plaintiff John Doe state aclaim for aviolation of Title IX, 20 U.S.C. § 1681, when
Plaintiff does not demonstrate that Defendant Oberlin College’ s challenged conduct was
motivated by sex-based discrimination?

Does Plaintiff state a claim for breach of contract against Oberlin for expelling Plaintiff
after he was found to be responsible for committing sexual assault in accordance with
Oberlin’s sexual misconduct policy when Oberlin fairly administered its policy?

Does Plaintiff state a claim for breach of the covenant of good faith and fair dealing when
such aclaim is not cognizable under Ohio law?

Does Plaintiff state a claim for negligence when Oberlin’s only dutiesto Plaintiff are set
forth in its written policies and sound in contract?

Does Plaintiff state a claim for negligent infliction of emotional distress when he does not
allege that he was in danger of suffering physical harm?

v
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INTRODUCTION AND SUMMARY OF THE ARGUMENT

After an extensive investigation and afull hearing, Defendant Oberlin College
(“Oberlin”) found that Plaintiff John Doe (“Plaintiff”) sexually assaulted Jane Roe (“Ms. Ro€”)
in the early morning hours of February 28, 2016, in violation of Oberlin’s Sexua Misconduct
Policy (the “Policy”). Oberlin expelled Plaintiff due to his misconduct.

Now, Plaintiff attempts to improperly litigate the disciplinary findings against him by
alleging that Oberlin violated Title IX, 20 U.S.C. § 1681, and various Ohio laws. Asagenerd
rule, “* courts should refrain from second-guessing the disciplinary decisions made by school
administrators.”” Doe v. College of Wooster, No. 16-cv-979, -- F.Supp.3d --, 2017 WL 1038982,
a *4 (N.D. Ohio Mar. 17, 2017) (quoting Davis v. Monroe Cty. BOE, 526 U.S. 629, 648 (1999)).
As aresult, courts, including those in this District, consistently dismiss similar Title IX lawsuits
based solely on the Plaintiff’ s disappointment with the outcome of afairly administered
disciplinary process. Moreover, Plaintiff’s state law claims fail as a matter of law.

Plaintiff’s Title IX claim (Count I11) fails because Plaintiff has not alleged facts that show
sex-based discrimination motivated Oberlin’ s investigation and adjudication of the sexual assault
allegations against him. Plaintiff’s breach of contract claim (Count I) fails because Oberlin
followed the proceduresinits Policy. Plaintiff’s claim for breach of the covenant of good faith
and fair dealing (Count 1) is duplicative of Count | and therefore not recognized under Ohio law.
Also, where a contract governs the relationship between a student and college, a student may not
bring a claim for negligence (Count IV). Finally, Plaintiff has not aleged that he was in danger
of physical harm, as required for a claim of negligent infliction of emotional distress (Count V).
For all of these reasons, and as described in more detail below, the Court should grant Oberlin’s

motion and dismiss Plaintiff’s Complaint.
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FACTUAL ALLEGATIONS

l. Oberlin’s Sexual Misconduct Policy and Student Discipline Process.

Sinceitsfounding in 1833, Oberlin, a private college, has established itself asa
progressive leader in promoting equity and socia justice. Oberlin’s Policy can be found on its
website? At the beginning of the Policy, Oberlin affirms its commitment to ensuring “an
equitable and inclusive campus free of violence, harassment, and discrimination,” and includes
its Statement of Non-Discrimination as afoundational framework for the Policy. Policy, at 7, 9-
10. The Policy establishes Oberlin’s standards for acceptable student conduct and sets forth the
procedures by which Oberlin would investigate and adjudicate alleged violations of sexual
misconduct. Compl. at 115 (Doc. No. 1). The Policy prohibits certain conduct by students,
including “ Sexual Assault,” which the Policy defines as*‘[h]aving or attempting to have sexudl
intercourse or sexual contact with another individua without consent.”” 1d. at Y 19 (quoting the
Policy, at 17). The Policy makes clear that “[i]t is the responsibility of both parties who engage
in sexual activity to ensure that effective consent is obtained for each sexual act and over the
entire course of each sexual encounter.” Policy, at 19. Effective consent is not possible when a
party to the encounter isincapacitated. Id. at 20.

When areport of sexual misconduct is made, Oberlin’s Title X team conducts an initial
assessment of thereport. Id. at 34-35. The Title IX team determines the appropriate manner of

resolution, and may refer the report for informal resolution or for further investigation and

! While Oberlin strongly disagrees with many of the facts asserted by Plaintiff in his Complaint,
for purposes of this Motion only, Oberlin accepts the truth of Plaintiff’s well-pleaded allegations.
2 See https://new.oberlin.edu/office/equity-diversity-inclusion/policies/sexua_misconduct
policy.pdf. A copy of the Policy is attached hereto at Exhibit A. Given that Plaintiff refersto the
Policy in his Complaint, see e.g. Compl. at 1 6, 15-34, 37-40, 174-191, and the Policy is central
to Plaintiff’s claims, the Court may consider the Policy in resolving Oberlin’s motion to dismiss.
Bassett v. Natl. Collegiate Athletic Ass'n, 528 F.3d 426, 430 (6th Cir. 2008); see also Compl. at

1 37 (alleging that the Policy is“at issuein this case”).

2
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formal resolution. 1d. at 35.

The Title IX coordinator, in consultation with the Title IX team, oversees any such
investigation. Id. at 36. Upon receipt of an investigator’s report, the Hearing Coordinator, in
consultation with the Title I X team, makes a threshold determination “as to whether thereis
sufficient factual information upon which a[Hearing Panel] could find aviolation” of the Policy.
Id. (emphasis added). If thisthreshold is met, the matter may be sent to a Hearing Panel for
resolution. Id. at 37-39.

The Hearing Panel consists of three specially trained administrators who receive annual
training on topics that include, among other areas: non-discrimination; factorsrelevant to a
determination of witness credibility; the evaluation of consent and incapacitation; the application
of the preponderance of the evidence standard; and the imposition of sanctionsin response to a
finding of sexual misconduct. Id. a 39. The Hearing Panel “will make factual findings,
determine whether College policy was violated, and recommend appropriate sanctions and
remedies.” 1d. at 44. The Hearing Panel determines the Responding Party’ s responsibility by a
preponderance of the evidence, which meansit is**more likely than not’ . . . that the Responding
Party is responsible for the aleged violation,” as required by guidance issued by the Department
of Education’s Office of Civil Rights (“DOE”) in 2011. Id. at 46.

If the Hearing Panel makes a finding of responsibility by mgjority vote, it recommends
sanctions to the Hearing Coordinator who, in consultation with the Title IX Coordinator, reviews
them for fairness and consistency, and imposes an appropriate sanction. Id. The outcome of the
hearing is provided in writing to both the Reporting Party and Responding Party. Id. at 48. A
student who is found responsible for sexual misconduct may appeal the Hearing Panel’ s finding

to the Dean of Students (or his/her designee), limited to one of three bases: (1) the finding was
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the result of procedural or substantive error that significantly affected the outcome; (2) thereis
new evidence that was previously unavailable, despite the reasonable efforts of the party, that
could substantially impact the finding; or (3) the sanction imposed was significantly
disproportionate to the violation. Id. at 48-49. The appeals officer provides awritten decision
on the appeal, which isfinal, to both the Reporting Party and Responding Party. 1d. at 49.

[. Plaintiff’s Disciplinary M atter .

Plaintiff was expelled as a student from Oberlin on October 11, 2016, after a Hearing
Panel found him responsible for committing sexual assault on another student. Compl. at 1 1, 6,
148-158. The disciplinary matter at issue in Plaintiff’s Complaint began as aresult of an
encounter between Plaintiff and Jane Roe in Plaintiff’ s residence hall during the early morning
hours of February 28, 2016. 1d. at 1166-73. On March 9, 2016, Ms. Roe reported to Dr.
Meredith Raimondo, Oberlin’s Title IX coordinator at the time, that Plaintiff had sexually
assaulted her. 1d. at 138, 74. On March 16, 2016, Dr. Raimondo emailed Plaintiff, notifying
him that Oberlin was investigating a report that he sexually assaulted Jane Roe “while she was
incapacitated due to acohol and unable to consent to sexual activity.” Id. at 74. On March 18,
2016, Dr. Raimondo appointed Joshua D. Nolan to investigate Ms. Roe's allegations. Id. at § 75.
In addition to Dr. Raimondo, Mr. Nolan interviewed 10 people with knowledge of the events
surrounding the sexua encounter between Plaintiff and Ms. Roe. Id. a §79. On July 7, 2016,
Mr. Nolan issued areport that summarized the results of hisinvestigation. Id. at  78.

On October 5, 2016, Oberlin convened a hearing to weigh the charges against Plaintiff.
Id. at 117. A few days earlier, Plaintiff selected Assistant Dean Adrian Bautistato serve as his

advisor during the hearing. 1d. at 19 118-119; Policy, at 33.> At the hearing, Ms. Roe testified

3 Under the Policy, the parties select an advisor of their choice. Policy, at 33.
4
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about her level of intoxication during the night and morning at issue due to the amount of alcohol
and marijuana she consumed. Id. at 124. Shetestified that during the sexual encounter,
Plaintiff grabbed her neck and forced her mouth onto his penis after he stopped having vaginal
intercourse with her. Id. at §121. Ms. Roe went on to testify that she physically resisted
Plaintiff’s efforts to force her to perform oral sex. Id. at §122. When asked to explain how
Plaintiff should have known that she was intoxicated during this encounter, Ms. Roe responded:
“Um, | made the statement, ‘| am not sober right now.” When | wasin hisroom. And | said, ‘I
don't feel very sober right now.” And that was when | was laying on my back.” 1d. at 1 124.

On October 11, 2016, Oberlin notified Plaintiff and Ms. Roe in writing that Plaintiff had
been found responsible for misconduct because “the preponderance of the evidence established
that effective consent was not maintained for the entire sexual encounter that occurred on
February 28, 2016.” Id. at 1148. The hearing panel determined that Ms. Roe “was incapacitated
and not capable of giving consent when asked to perform oral sex.” Id. at 1 153; seealsoid.

19 151-152. Oberlin expelled Plaintiff from the college on the same day. Id. at 1 1, 158.

Plaintiff appealed the decision of the hearing panel on October 24, 2016. 1d. at 1159. In
support of his appeal, Plaintiff included statements from two students, J.B. and H.H., and a letter
from a physician who discussed subjective and objective indications of intoxication. Id. at {1
163-167. Oberlin denied Plaintiff’s appeal on November 21, 2016, and upheld his expulsion. Id.
at 91169, 171. Oberlin rejected the testimony from J.B. on the ground that it “*did not challenge
the factors that that led to the determination’ that Doe should have known Roe was
incapacitated.” Id. at §169. Oberlin rejected the statement of H.H. on the ground that she could
have testified as awitness at the hearing, and also rejected the testimony of the physician on the

basis that she “was not there to examine anyone the night of the incident and has never met [Ms.
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Roe]” 1d. at 1 169-170. On June 23, 2017, Plaintiff filed this lawsuit against Oberlin.

LEGAL STANDARD

To survive amotion to dismiss under Rule 12(b)(6), “a complaint must contain sufficient
factual matter, accepted astrue, to ‘state aclaim to relief that is plausible on itsface.”” Ashcroft
v. Igbal, 556 U.S. 662, 678 (2009) (quoting Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570
(2007)). “Threadbare recitals of the elements of a cause of action, supported by mere conclusory
statements, do not suffice.” Id. at 678 (citing Twombly, 550 U.S. at 556).

LAW AND ARGUMENT

The Supreme Court has cautioned that, when evaluating a Title IX claim, “courts should
refrain from second-guessing the disciplinary decisions made by school administrators.” Monroe
Cty. BOE, 526 U.S. at 648; see also Wood v. Srickland, 420 U.S. 308, 326 (1975) (advising that
“[i]t isnot the role of federal courts to set aside decisions of school administrators’). Plaintiff’'s
Complaint asks the Court to disregard this instruction and re-adjudicate private, internal
administrative disciplinary processes, the result with which Plaintiff disagrees. In short, Plaintiff
wants this Court to act as a policy maker and substitute its judgment for that of Oberlin. Courts,
including those in this District, consistently refuse to assume thisrole. This Court should do the
same and dismiss Plaintiff’s Complaint in its entirety.

l. Plaintiff’'s Title | X Claim (Count 111) Should Be Dismissed For Failureto Statea
Claim Upon Which Rdief Can Be Granted.

Title IX prohibits Oberlin from discriminating “on the basis of sex.” 20 U.S.C. 8§
1681(a). Plaintiff’s Complaint describes his version of the events that took place between him
and Jane Roe. However, this Court’sreview of Plaintiff’s claimsis “ substantially circumscribed;
the law does not allow this Court to retry the [College' 5| disciplinary proceeding.” Doev. Univ.

of the South, 687 F.Supp.2d 744, 755 (E.D. Tenn. 2009) (quoting Gomes v. Univ. of Maine Sys.,
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365 F.Supp.2d 6, 14 (D. Maine 2005)); see also Yu v. Vassar College, 97 F.Supp.3d 448, 461
(S.D.N.Y. 2015) (*“The Court’srole, of course, is neither to advocate for best practices or
policies nor to retry disciplinary proceedings.”). In short, the Court is not charged with making
“an independent determination as to what happened between the Plaintiff John Doe and [Jane
Roe]” during their sexual encounter. Univ. of the South, 687 F.Supp.2d at 755. Instead, the sole
guestion before the Court is whether Oberlin discriminated against Plaintiff based on his sex
when Oberlin expelled him for sexually assaulting another student.

Title IX claims that arise from sexual misconduct disciplinary proceedings may be
analyzed under the “erroneous outcome” and “ sel ective enforcement” standards. Mallory v.
Ohio Univ., 76 Fed.Appx. 634, 638 (6th Cir. 2003); Univ. of the South, 687 F.Supp.2d at 756.
Under the erroneous outcome standard, “a plaintiff attempts to demonstrate that he was innocent
of the charges presented and wrongly found to have committed an offense in an educational
institution’ s disciplinary proceedings.” Doe v. Case Western Reserve Univ., No. 14CV 2044,
2015 WL 5522001, at *4 (N.D. Ohio Sept. 16, 2015) (citing Yusuf v. Vassar Coall., 35 F.3d 709,
715 (2d Cir.1994)). Under the selective enforcement standard, “a plaintiff attempts to show that,
regardless of the student’ s guilt or innocence, the severity of the penalty and/or the decision to
initiate the proceeding was affected by the student’s gender.” 1d.*

Under each of these standards, “a plaintiff must demonstrate that the educational
institution’s challenged misconduct was motivated by sex-based discrimination.” Case Western,

2015 WL 5522001, at *4 (citing Mallory, 76 Fed.Appx. at 639). Here, Plaintiff describes what

* Some courts have recognized the “ deliberate indifference” and “archaic assumptions’ standards
in evaluating certain Title IX claims. Neither standard applies here. The “deliberate
indifference” standard applies “where a plaintiff seeks to hold an institution liable for sexual
harassment[,]” Mallory, 76 Fed.Appx. at 638, and Plaintiff has not alleged that Oberlin subjected
him to sexual harassment. The “archaic assumptions’ standard is limited to claimsinvolving
unequal athletic opportunities. Doev. Cummins, 662 Fed.Appx. 437, 451 n.9 (6th Cir. 2016).

7
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he believes to be a*“flawed disciplinary process,” Compl. a Prayer for Relief, § (a), and asks the
Court to accept that it must have been caused by sex-based discrimination. But Plaintiff has
offered nothing that establishes either the Policy, or the implementation of the Policy in
Plaintiff’s case, was motivated by sex-based animus toward male students. Therefore, Plaintiff’s
Title IX claim fails as a matter of law and must be dismissed.

A. Plaintiff’s Failureto Offer More Than Conclusory Allegations of Gender
Biasis Fatal to His Titlel X Claim Under the Erroneous Outcome Standard.

“While school disciplinary boards must be impartia, ‘they are entitled to a presumption
of honesty and impartiality absent a showing of actual bias.”” College of Wooster, 2017 WL
1038982, at *4 (quoting Doe v. Univ. of Cincinnati, 173 F.Supp.3d 586, 601 (S.D. Ohio 2016)).
To meet the erroneous outcome standard, Plaintiff must show that Oberlin’s “disciplinary
hearing process constitutes a pattern of decision-making whereby the disciplinary procedures
governing sexual assault clamsis|[sic] discriminatorily applied or motivated by a chauvinistic
view of the sexeq[.]” Case Western, 2015 WL 5522001, at *5. Mere “allegations of a
procedurally or otherwise flawed proceeding that has led to an adverse and erroneous outcome
combined with a conclusory allegation of gender discrimination is not sufficient to survive a
motion to dismiss.” Vassar College, 35 F.3d a 715. Rather, “aplaintiff must allege facts
sufficient to give rise to an inference that the school intentionally discriminated against plaintiff
because of hisor her sex.” Case Western, 2015 WL 5522001, at *6 (emphasis added) (quotation
and citation omitted).

Allegations sufficient to state a Title IX claim can be similar to those sufficient to state a
Title VII discrimination claim, such as “‘ statements by members of the disciplinary tribunal,
statements by pertinent university officias, or patterns of decision-making that also tend to show

the influence of gender.” Sahmv. Miami Univ., No. 14-cv-698, 2015 WL 2406065, at *4 (S.D.
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Ohio May 20, 2015) (quoting Vassar College, 35 F.3d at 715). The allegationsin Plaintiff’s
Complaint do not demonstrate that Oberlin discriminated against him on the basis of his sex.

First, the Policy on its face is gender-neutral in that it clearly and unambiguously applies
to al studentsregardiess of sex. Further, the Policy prohibits sex-based discrimination. Policy,
at 9-10.

Second, Plaintiff has not alleged that any Oberlin officials, including members of the
Hearing Panel, engaged in sex-based discrimination when implementing the Policy regarding the
complaint made against him. For example, the allegations regarding Dr. Raimondo, even if true,
do not help establish gender bias. Plaintiff claims that Dr. Raimondo, one of many Oberlin
administrators who helped draft the Policy and Oberlin’s Title IX coordinator who received Ms.
Roe' s report, was motivated “by her views on feminism” in formulating the Policy. Compl. at
19 11, 208; see also id. §55. Contrary to what Plaintiff may believe, feminism does not seek to
engender bias against men. Rather, feminism is the “theory of the political, economic, and social
equality of the sexes.” Feminism Definition, Merriam-Webster.com, available at

https://www.merriam-webster.com/dictionary/feminism (emphasis added) (last visited Aug. 17,

2017). Plaintiff’s alegation that Dr. Raimondo strove to achieve equality among the sexesin the
formulation and execution of the Policy, therefore, disproves, rather than supports, his Title IX
clam. Asnoted above, the Policy is gender neutral on itsface. Further, the Complaint is devoid
of any allegation that Dr. Raimondo engaged in any conduct during Plaintiff’s disciplinary
process that demonstrates bias against males.

Third, the Complaint fails to plead any factual alegations that support the conclusion that
Oberlin discriminated against him based on his sex. The Sixth Circuit has noted that “ one case

by an individual who was subjectively dissatisfied with the result [of adisciplinary proceeding]
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does not constitute a pattern of decisionmaking.” Mallory, 76 Fed.Appx. at 640 (internal
guotation and citation omitted).

Similarly, Plaintiff’s conclusory arguments that colleges and universities are under
political and public pressure to wrongly find accused male students responsible for violating
sexua misconduct policies have been repeatedly rejected by the courts. The Complaint
identifies public criticism levied against Oberlin and other universities for the manner in which
allegations of sexual assault on campus are investigated and adjudicated. Compl. 11 36, 46-49.
In one instance, afemale Oberlin student alegedly complained that Oberlin took too long in
adjudicating her sexual misconduct complaint. Id. at 1 36. The same student also apparently
complained that Oberlin did not adequately punish the male student by suspending him after he
accepted responsibility for engaging in the misconduct. 1d.° The Complaint also notes that in
November 2015, approximately 18 months after Oberlin adopted its revised Policy, id. at 1 40,
Oberlin learned that it was one of “hundreds’ of colleges and universities throughout the nation
being investigated by the DOE as to whether its sexual assault disciplinary proceedings comply
with Title 1X, id. at 71 48-49.

These alegations do not support an inference of gender bias, and a court within this
District has already held that similar accusations are insufficient to state a Title IX clam. In
College of Wooster, the plaintiff alleged that, during the period preceding his disciplinary
hearing on allegations of sexual misconduct, the College of Wooster was subjected to substantial
criticism from its students and the media for how the college handled complaints of sexual
assault. 2017 WL 1038982, at *4. Specificaly, the plaintiff cited to a student newspaper article

highlighting the need for awareness of a“rape culture’ on campus that was biased against

® Here, Plaintiff did not accept responsibility for misconduct in lieu of proceeding with a hearing.
10
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victims, including acomment from arape survivor criticizing the college for enabling sexual
assaults “ by sweeping them under therug[.]” 1d. (quoting plaintiff’s complaint). In addition,
the complaint cited to an article written by a Wooster professor who revealed that sheis
unnerved “when tensions flare on campus regarding issues of sexual assault and violence.” 1d.
(same). The court concluded that these comments were “gender neutral” and “[a]t most . . .
demonstrate that Wooster has previously been criticized by the press and student body for being
biased against alleged victims of sexual assault.” Id. at *5. This criticism “does not, however,
suggest a basis for discrimination against male students.” Id.

The College of Wooster court is not unique in holding that criticism by the student body,
the public at large, or the DOE, of a college's previous handling of sexual misconduct claimsis
not evidence of sex discrimination. In particular, Ohio federal district courts reject the notion
that a college discriminates against male students in investigating and adjudicating reports of
sexua misconduct in response to pressure from the DOE. For example, the Southern District of
Ohio recently concluded that “it is not reasonable to infer that [a college] has a practice of
railroading students accused of sexual misconduct simply to appease the [DOE] and preserveits
federal funding.” Univ. of Cincinnati, 173 F.Supp.3d at 602; see also Doe v. Miami Univ., No.
15¢cv605, 2017 WL 1154086, at *9 (S.D. Ohio Mar. 28, 2017) (rgecting claim that university
found male students responsible for sexually assaulting afemale student in response to, among
things, bad press and a complaint by the DOE), appeal docketed, No. 17-3396 (6th Cir. Apr. 20,
2017)).

Federal district courts outside of Ohio have likewise concluded that “pressure from the
federa government to investigate sexual assault allegations more aggressively . . . by an

investigation directed at the University . . . says nothing about the University’ s alleged desire to

11
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find men responsible because they are men.” Doe v. Univ. of Colo., Boulder, No. 16-cv-1789,
2017 WL 23112009, at *11 (D. Colo. May 26, 2017). See also Serrett v. Cowan, 85 F.Supp.3d
916, 937 (E.D. Mich. 2015) (holding that a conclusory allegation that defendants were induced
by aletter from the DOE to discriminate against plaintiff because of his gender failsto state a
clam under Title 1X), opinion vacated and appeal dismissed (6th Cir. 15-1121) (Oct. 1, 2015).

Likewise, Plaintiff’s allegation that more men are affected by the Policy because more
sexual assault complaints at Oberlin are brought by women does not support aTitle IX claim.
Compl. §152-55. Plaintiff claimsthat every respondent subject to Oberlin’s formal sexual
misconduct resolution process in the Fall of 2015 and at least part of Spring 2016 was found
responsible for at least one charge of misconduct with “[u] pon information and belief, the vast
majority” of respondents being men and the “vast mgjority of their accusers’ being women. Id.
at 11209 (emphasis added); seealsoid. at 54.° Of course, Oberlin is “not responsible for the
gender makeup of those who are accused by other students of sexual misconduct[.]” King v.
DePauw Univ., No. 2:14-cv-70-WTL-DKL, 2014 WL 4197507, at *10 (S.D. Ind. Aug. 22, 2014)
(emphasisin origina).’

The mere fact that Plaintiff, amale, was accused by a female of sexual misconduct is

® Plaintiff failsto mention that only asmall minority of sexual misconduct reports that Oberlin
receives proceed to formal process. According to Oberlin’s Spring 2016 Campus Climate
Report, which Plaintiff relies on in his Complaint, see Compl. 11 52-54, of the approximately
100 reports of potential sex-based discrimination and harassment that Oberlin received during
the 2015-16 academic year, about 20% were referred to afull investigation. Spring Campus
Climate Report, at 5-6. Among the 20% of reports referred to afull investigation, only about
one-half of those over which the Responding Party was subject to Oberlin’s disciplinary process
proceeded to formal process. Id. at 6. A copy of the Spring 2016 Campus Climate Report is
attached hereto at Exhibit 2.

" See also e.g., Doe v. Regents of the Univ. of California, No. 15-cv-02478-SVW-JEM, 2016 WL
5515711, at *5 (C.D. Cal. July 25, 2016) (“[T]he Court cannot plausibly infer, as Plaintiff does,
that a higher rate of sexual assault committed by men against women, or filed by women against
men, indicates discriminatory treatment of males accused of sexual assault in consequent
proceedings.”).

12
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insufficient to support an assertion that his gender played arole in finding him responsible for
that misconduct. See Pierre v. Univ. of Dayton, No. 15-cv-362, 2017 WL 1134510, at *11 (S.D.
Ohio Mar. 27, 2017) (“The University has no control over the gender of a student who accuses
another student of sexual misconduct, nor over the gender of the student so accused.”). Plaintiff
offers no allegations that, if believed, would demonstrate that Oberlin would have approached
the sexual assault report at issue any differently if afemale student, rather than Plaintiff, had
been accused of sexua misconduct. See Sahm, 110 F. Supp. 3d at 779 (dismissing Title IX
claim because plaintiff did not assert any facts showing that Miami University [of Ohio] would
have treated a female accused of sexua assault any differently).

The allegations in Plaintiff’s Complaint do nothing to allege that Oberlin’s investigation
and discipline against Plaintiff were motivated by gender. Compl. 8, 9, 67, 69, 80, 97.
Rather, Oberlin’s “focus on the ability to consent merely demonstrates [its] policy decision to
punish those who engage in sexual conduct with another person when the first person is aware of
the other’sinability to consent.” Mallory, 76 Fed.Appx. at 639.

Finally, Plaintiff’ s allegations concerning his Hearing Advisor, Associate Dean Bautista,
do not save his Title IX claim. Under the Policy, the parties select an advisor of their choice.
Policy, at 33. Plaintiff criticizes Mr. Bautistafor retweeting a comment from a group called
“End Rape on Campus’ that stated, “To survivors everywhere, we believe you.” Compl.  58.
But this retweet, allegedly made after Oberlin found Plaintiff responsible for sexual misconduct,
“does not equate to gender bias because sexual-assault victims can be both male and female.”
Cummins, 662 Fed.Appx. at 453. In addition, Mr. Bautista s role was limited to advising
Plaintiff; he had no role in the decision-making process or Plaintiff’s appeal. See Policy, at 33.

In short, Plaintiff has not cited to “any comments that targeted him based on his gender—as

13
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opposed to his status as a student accused of sexual assault—or any conduct suggestive of gender
bias.” Doev. Univ. of Massachusetts-Amherst, No. 14-30143, 2015 WL 4306521, at *8 (D.
Mass. July 14, 2015).2

Plaintiff has not set forth any evidence that Oberlin was motivated by sex-based
discrimination in finding him responsible for sexual assault. Rather, Plaintiff merely challenges
the outcome of his disciplinary proceedings, which isinsufficient to state a Title IX claim.

B. Plaintiff’s I nability to Allege Facts that Oberlin Treats Female Students

Accused of Sexual Assault More Favorably Failsto Satisfy the Selective
Enforcement Standard.

To survive amotion to dismiss under the selective enforcement standard, a Title IX
Plaintiff must set forth evidence “‘that afemale wasin circumstances sufficiently similar to
[plaintiff’s] and was treated more favorably by the University.”” Case Western, 2015 WL
5522001, at *6 (quoting Mallory, 76 Fed. Appx. at 641, citing Curto v. Smith, 248 F.Supp.2d 132,
146-47 (N.D.N.Y. 2003)). Here, Plaintiff has offered no allegation that a similarly-situated
accessed female was treated more favorably by Oberlin’s disciplinary process or its
administrators. See Mallory, 76 Fed. Appx. at 641; Routh v. Univ. of Rochester, 981 F. Supp.2d
184, 211-212 (W.D.N.Y. 2013).

In fact, Plaintiff’s Complaint fails to identify any female counterpart to support his Title
IX claim. See Cummins, 662 Fed.Appx. at 452 n.10 (declining to even consider the selective
enforcement standard because plaintiffs “do not allege that a similarly accused female was
treated differently under [the University’s] disciplinary process’). Instead, Plaintiff limits such

an allegation to the conclusory statement that “[u]pon information and belief, Oberlin has not

8 Also, the fact that Mr. Bautista left Plaintiff’s hearing early, see Compl. { 147, does not
establish sex-based discrimination. See Univ. of Cincinnati, 173 F.Supp.3d at 595, 608
(dismissing Title IX claim even though plaintiff’s advisor left the misconduct hearing early due
to a scheduling conflict).

14
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acted comparably with respect to allegations of sexual misconduct made against female
students.” Compl. §215.° This conclusory allegation does not constitute “facts sufficient to give
rise to an inference that the school intentionally discriminated against the plaintiff because of his
or her sex,” asrequired to state a Title IX clam. Case Western, 2015 WL 5522001, at *6
(quotation and citation omitted) (emphasis added). Plaintiff failsto state aclaim for which relief
can be granted under Title I X’ s selective enforcement standard.

1. Plaintiff’s Complaint Failsto State a Claim for Breach of Contract (Count 1).1°

“Contracts for private education have unique qualities and must be construed to allow the
ingtitution’s governing body to meet its educationa and doctrinal responsibilities.” Valentev.
Univ. of Dayton, 438 Fed.Appx. 381, 384 (6th Cir. 2011) (quoting Ray v. Wilmington Coll., 667
N.E.2d 39, 42 (Ohio App. 1995)). “Courts therefore will not interfere with a private university’s
right to make regulations, establish requirements. . . and enforce disciplinary rules absent a clear
abuse of discretion.” 1d. (citations and internal quotations omitted) (emphasisin original). In
determining whether Oberlin abused its discretion, the issue is not whether Oberlin should have
believed Ms. Roe' s or Plaintiff’s version of the events, nor whether it strictly adhered to its
procedural rules. See Valente, 438 Fed.Appx. at 384; McDade v. Cleveland Sate Univ., No.
14AP-275, 2014 WL 4557015, at *4 (Ohio App. Sept. 16, 2014). Instead, the issue is whether
Oberlin “acted unreasonably, arbitrarily, or unconscionably.” Ray, 667 N.E.2d at 42.

Plaintiff claims that a contractual relationship existed between him and Oberlin, and that

the Policy was part of that contract. Compl. 1 174-175. In particular, Plaintiff claims Oberlin

? Jane Roe, the complainant against Plaintiff in the disciplinary proceedings, is not a counterpart
for purposes of Plaintiff’s claim. Case Western, 2015 WL 5522001, at * 6 (citation omitted).

' If the Court dismisses Plaintiff’s Title IX claim, asit should, the Court can decline to exercise
supplemental jurisdiction over Plaintiff’s remaining state-law claims (Counts |, I1, IV and V).
Mallory, 76 Fed.Appx. at 641; Case Western, 2015 WL 5522001, at * 8.

15
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breached its contract with him in three ways: (1) failing to apply the Policy’ s definition of
“incapacitation” in finding him responsible for sexual assault, id. 1 176-181; (2) failing to apply
the preponderance of the evidence standard, id. [ 182-186; and (3) failing to explain the Panel’s
rationale for finding him responsible for sexual assault, id. 1 187-189. Oberlin abided by its
Policy and did not abuse its discretion in finding Plaintiff responsible for sexual misconduct.
The Policy does not guarantee a particular outcome, but rather sets guidelines for conduct and
procedures for investigating alleged violations. The fact that Plaintiff disagrees with the
outcome cannot in and of itself be grounds for abreach of contract claim. Accordingly, Plaintiff
has failed to state a claim for breach of contract as a matter of law.

A. Oberlin Followed Its Policy in Concluding that Jane Roe Did Not Provide
Effective Consent for the Entirety of the Sexual Encounter.

Oberlin’s Policy provides that incapacitation is one of many barriers that prohibits an
individual from effectively consenting to sexua activity. Policy at 20. The Policy defines
incapacitation as a state “where an individual cannot make an informed and rational decision” or
is“physically helpless.” Id.; Compl. at §176. The Policy notes that the “impact of alcohol and
drugs varies from person to person” and “can have a cumulative effect over time [so that] a
person who may not have been incapacitated at the beginning of sexual activity may become
incapacitated and therefore unable to give effective consent as the sexual activity continues.”
Policy at 20-21.™

At the hearing, Ms. Roe testified to the amount of drugs and alcohol she consumed prior
to the sexua encounter with Plaintiff, as well as that she told Plaintiff during the encounter, “I
am not sober right now.” Compl. 1124. Ms. Roe also testified that she physically resisted

Plaintiff’s efforts to force her to perform oral sex. Id. 11121-122. The Hearing Panel found that

1 Plaintiff omitted this portion of the Policy’s definition of “incapacitation” from his Complaint.
See Compl. 11176-181.

16
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Ms. Roe “was incapacitated and not capable of giving effective consent when asked to perform
oral sex.” 1d. 11151-152. In doing so, Oberlin did not clearly abuse its discretion, nor did it act
unreasonably, arbitrarily, or unconscionably. Rather, Oberlin “adhered to its misconduct
procedure.” Pierrev. Univ. of Dayton, 143 F.Supp.3d 703, 713 (S.D. Ohio 2015).

B. Oberlin Followed Its Policy in Applying the Preponderance of the Evidence
Standard.

Plaintiff claims that Oberlin failed to apply the preponderance of the evidence standard
because the Hearing Panel did not have sufficient evidence to find him responsible for sexual
assault. Seee.g., Compl. 1182. To find a student responsible for sexual misconduct under the
preponderance of the evidence standard, the Hearing Panel needed to decide only whether it is
“more likely than not” that Plaintiff was “responsible for the alleged violation.” Policy, at 46.%

Asan initial matter, “[a] university isnot acourt of law, and it is neither practical nor
desirableit beone.” Flaimv. Med. Coll. of Ohio, 418 F.3d 629, 635 n.1 (6th Cir. 2005) (citation
omitted). Even so, the Hearing Panel has discretion to assess the credibility of the evidence and
witnesses, including whether Ms. Roe was incapacitated at the time of the alleged assault. See
Univ. of Dayton, 143 F. Supp. 3d at 713 (“the issue before this Court is not whether the [hearing
board] should have abelieved a certain party’ s version of events’); Univ. of the South, 687 F.
Supp. 2d at 755 (it is not for the courts to review “whether a sexual assault occurred, whether any
such acts were consensual, or who, as between John Doe and the Complainant is credible”).

Even Plaintiff’s one-sided account of Oberlin’sinvestigation and adjudication of Ms.

Roe's sexual misconduct report identifies a host of evidence from which the Hearing Panel

12 Notably, the DOE mandates that colleges and universities use the preponderance of the
evidence standard of proof in disciplinary proceedings for aleged sexual misconduct. Pierrev.
Univ. of Dayton, No. 15-cv-362, 2017 WL 1134510, at *8 (S.D. Ohio Mar. 27, 2017) (citing
Russlynn Ali, Dear Colleague Letter, U.S. Dept. of Educ. at 11 (Apr. 4, 2011), available at
https://www?2.ed.gov/print/about/offices/list/ocr/| etters/colleague-201104.html .)

17
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could—and did—conclude that it is “more likely than not” that Plaintiff violated the Policy. See
e.g., Compl. f121-124. In particular, Ms. Roe testified at the hearing that she told Plaintiff
during their sexual encounter, “I am not sober right now([,]” and that she physically resisted
Plaintiff’s efforts to force her to perform oral sex on him, including by grabbing her neck. Id.
Plaintiff has not shown how, faced with this evidence, Oberlin abused its discretion in applying
the preponderance of the evidence standard, as set forth in its Policy and mandated by the DOE.

C. Oberlin Followed Its Policy By Explaining the Panel’s Rationalein Writing
for Finding Plaintiff Responsible for Sexual Misconduct.

The Policy dictates that the outcome of a sexual misconduct disciplinary hearing will be
communicated in writing to the Responding Party, in this case, Plaintiff. Policy, at 48. Oberlin
did so, as acknowledged in the Complaint. On October 11, 2016, Oberlin issued a decision letter
that found Plaintiff responsible for sexual misconduct because “the preponderance of the
evidence established that effective consent was not maintained for the entire sexual encounter
that occurred on February 28, 2016.” Compl. 1 148. Thisletter, according to Plaintiff, went on
to explain that, after Ms. Roe told Plaintiff she was “not sober,” Ms. Roe “was incapacitated and
not capable of giving effective consent when asked to perform oral sex.” 1d. 11 151-152.

[11. Plaintiff’s Claim for Breach of the Covenant of Good Faith and Fair Dealing (Count
I1) isNot Cognizable under Ohio L aw and Should be Dismissed.

“[U]nder Ohio law, a breach-of-contract claim subsumes any claim for breach of the duty
of good faith and fair dealing.” Alshaibani v. Litton Loan Serv., LP, 528 Fed.Appx. 462, 465
(6th Cir. 2013) (citing Lakota Local Sch. Dist. BOE v. Brickner, 671 N.E.2d 578, 583-84 (Ohio
Ct. App. 1996)). Plaintiff admits that his claim for breach of the covenant of good faith and fair
dealing overlaps with his breach of contract claim. Compl. 1 194; see College of Wooster, 2017
WL 1038982, at *12 (a plaintiff “cannot use the same factsto allege a breach of the implied duty

of good faith and fair dealing”). In addition, Plaintiff alleges that Oberlin violated the Policy by
18
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denying his appeal and upholding his expulsion. Compl. 1 195. But Plaintiff does not explain
how Oberlin violated any duty by doing so. For students found responsible for sexual assault,
the Policy permits the imposition of sanctions ranging from suspension to expulsion. Policy at
46. Plaintiff hasfailed to state a claim for breach of the covenant of good faith and fair dealing.

V. Plaintiff’'s Complaint Failsto State a Claim for Negligence (Count 1V).

Plaintiff’s negligence claim is premised on the same allegations that support Plaintiff’s
breach of contract claim—that Oberlin failed to follow the Policy. Compare Compl. 1221 with
19 174-176, 182, 187-188. Ohio law does not provide for anegligence claim against a college or
university in the context of student disciplinary proceedings when, as here, a“contract governs
the relationship between the parties’ and the “duties [Plaintiff] identifies al arise from his
contractual relationship with [Oberlin.]” Valente, 438 Fed.Appx. at 387; College of Wooster,
2017 WL 1038982, at *12; see also e.g., Wolfe v. Cont’| Cas. Co., 647 F.2d 705, 710 (6th Cir.
1981) (“Under Ohio law, the existence of a contract action generally excludes the opportunity to
present the same case as atort clam.”). Plaintiff has no cause of action in tort for the same
alleged conduct as hislegally deficient breach of contract claim. See supra Sec. I1.

Furthermore, Plaintiff’s claim for negligence within the college setting “‘is essentially
one for educational malpractice’ which is not recognized in Ohio.” Buescher v. Baldwin Wallace
Univ., No. 13-cv-2821, 2014 WL 1910907, at *4 (N.D. Ohio May 12, 2014) (quoting Lemmon v.
Univ. of Cincinnati, 750 N.E.2d 668 (Ohio Ct. Claims 2001)); Pierre, 2017 WL 1134510, at *10

(same); see also e.g., Baker v. Oregon City Schools BOE, No. L-11-1109, 2012 WL 762482, at

19



Case: 1:17-cv-01335-SO Doc #: 10-1 Filed: 08/21/17 25 of 26. PagelD #: 173

15 (Ohio Ct. App. Mar. 9, 2012). Given that Ohio courts do not recognize a cause of action for
educational malpractice, Plaintiff’s negligence claim fails as amatter of law.™

V. Plaintiff’'s Complaint Failsto State a Claim for Negligent | nfliction of Emotional
Distress (Count V).

Plaintiff’s claim for negligent infliction of emotional distresslargely overlaps with his
negligence claim, premised on Oberlin’s aleged “ unsupportable decision to find him responsible
and expel him.” Compl. 227. In Ohio, recovery for negligent infliction of emotional distressis
limited to “such instances as where one was a bystander to an accident or was in fear of physical
consequences to his or her own person.” Heiner v. Moretuzzo, 652 N.E.2d 664, 669 (Ohio 1995)
(citation omitted). Such aclaim is“recognized only where there is cognizance of areal danger,
not mere fear of non-existent peril.” Muehrcke v. Housel, 909 N.E.2d 135, 142 (Ohio Ct. App.
2008) (internal quotation and citation omitted). Plaintiff does not allege that he witnessed an
accident or was otherwisein fear of physical injury. Seee.g., Compl. 1 224-29. Plaintiff’s
claim for negligent infliction of emotional distress must therefore be dismissed.

CONCLUSION

For the reasons set forth herein, Oberlin requests that this Court dismiss Plaintiff’s

Complaint in its entirety with prejudice.

13 Even if Ohio law recognized such aclaim, Plaintiff has failed to properly plead the elements of
anegligence claim. SeeEllisv. Greater Cleveland R.T.A., 25 N.E.3d 503, 507 (Ohio Ct. App.
2014) (“To establish a cause of action for negligence, the plaintiff must show (1) the existence of
aduty, (2) abreach of duty, and (3) an injury proximately resulted therefrom.”).

20



Case: 1:17-cv-01335-SO Doc #: 10-1 Filed: 08/21/17 26 of 26. PagelD #: 174

Dated: August 21, 2017 Respectfully submitted,

/s/ David H. Wallace

David H. Wallace (0037210)
dwallace@taftlaw.com

Taft Stettinius & Hollister LLP
200 Public Square, Suite 3500
Cleveland, Ohio 44114-2302
Telephone: 216.241.2838

Fax: 216.241.3707

Attorney for Defendant Oberlin College
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OBERLIN

COLLEGE & CONSERVATORY

SEXUAL MISCONDUCT POLICY

THIS POLICY APPLIES TO ALL FORMS OF SEXUAL
AND/OR GENDER-BASED HARASSMENT,
DISCRIMINATION AND VIOLENCE, INCLUDING SEXUAL
VIOLENCE, STALKING, AND INTIMATE PARTNER
VIOLENCE.

To report sexual and/or gender-based harassment, discrimination and violence, including
sexual violence, stalking, and intimate partner violence, please contact:

Rebecca Mosely
Title IX Coordinator
(440) 775-8555
rebecca.mosely@oberlin.edu
Cox 202

_Or-

Safety and Security
(440) 775 - 8444 (24 hour line)
(440) 775 - 8911 (24 hour emergency line)
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OBERLIN COLLEGE SEXUAL MISCONDUCT POLICY
EMEREGENCY INFORMATION AND RESOURCE GUIDE

What To Do If You Have Experienced or Are Experiencing Sexual Misconduct: Any
student, employee, or member of the Oberlin College community who has experienced sexual misconduct or
violence is encouraged to immediately notify law enforcement and/or seek immediate medical assistance.
Oberlin College Safety and Security will provide transportation upon request. You are also encouraged to
report the misconduct or violence promptly to the College by notifying any of the on-campus reporting
options listed here.

Emergency Assistance

Emergency Response Health and Safety Counseling/Crisis Response

911 (Emergency Services) The Nord Center Sexual Lorain County Rape Crisis

Oberlin College Safety Assault Care Unit (800) 888-6161 (24 hours)
and Security (800) 888-6161 Lorain County Mental Health

(440) 775-8911 (24 hours) (24 hour hotline) Crisis Hotline

(800) 888-6161 (24 hours)

Confidential Resources and Reporting Options:

All individuals are encouraged to make a prompt report to law enforcement and to the College. An individual
may seek confidential support as designated below. Confidential resources will not share information with
the College nor will speaking with a confidential resource trigger action by the College under most
circumstances. We encourage all individuals to make a prompt report to the College using the reporting
options below, but we recognize that individuals may choose to make a report of sexual misconduct to any
College employee. With the exception of confidential resources, all Responsible Employees, including student
employees or volunteers who have a responsibility for student welfare, are trained and required to share the
report with a central Title IX Team to ensure a prompt and equitable review, investigation and resolution.

Confidential Resources and Support

Students Employees

Oberlin College Counseling Center Lorain County Rape Crisis
(440) 775-8470 (800) 888-6161

Office of Religious and Spiritual Life (24 hour hotline)
(440-775-5191) Employee Assistance Program
Student Advocate (800) 989 - 3277

Lorain County Rape Crisis
(800) 888-6161
(24 hour hotline)

Reporting Options

On Campus Off Campus

Safety and Security| (440) 775-8911 (24 hours) Oberlin Police Department| (440) 774-1061
Dean of Students | (440) 775-8462 Mercy Allen Hospital | (440) 986-4000

Title IX Coordinator | (440) 775- 8555 Lorain County Prosecutor | (440) 329-5389
Human Resources | (440) 775-5573
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1. INTRODUCTION

[ Purpose }

Oberlin College will not tolerate any type of sexual and/or gender-based harassment, discrimination
and violence, including sexual violence, stalking, and intimate partner violence, which are referred to
in this policy as sexual misconduct. The College is committed to taking all appropriate steps to
eliminate these forms of sexual misconduct, prevent their recurrence, and address their effects. This
policy outlines the College’s institutional values, prohibited conduct, resources, reporting options,
and processes for the review, investigation and resolution of reports of sexual misconduct.

[ Scope of Policy }

This policy applies to all members of the Oberlin College community, including students, employees,
and visitors. This policy applies to both on campus and off campus conduct. In particular, off-campus
conduct is subject to this policy if the conduct occurred in the context of an education program or
activity of the College or had continuing adverse effects on campus or in an off-campus education
program or activity.

[ Notice of Non-Discrimination }

Oberlin College does not discriminate on the basis of race, color, sex, marital status, religion, creed,
national origin, disability, age, genetic information, military or veteran status, sexual orientation,
family relationship to an employee of Oberlin College, and gender identity and expression, or any
other protected class.

[ Title IX Coordinator }

Rebecca Mosely, the Title IX Coordinator, oversees the College’s central review, investigation and
resolution of reports of sexual harassment, misconduct, stalking and intimate partner violence under
the College’s report processes and coordinates the College’s compliance with Title IX.

[ Title IX Review }

Oberlin College’s Title IX review consists of an inter-department team which includes, as appropriate,
the Title IX Coordinator, a designee from the Dean of Students, a designee from the Dean of the College
or the Dean of the Conservatory, the Manager of Employee and Labor Relations, and the Director of
Safety and Security. This team, which is overseen by the Title IX Coordinator, is responsible for the
prompt and equitable review and resolution of any reports under the Student, Staff, or Faculty Report
Processes. The members of the team will vary based upon the roles of the parties involved. In all
cases, the Title IX Team will be limited to a small number of individuals who need to be informed in
order to provide effective and equitable review and timely resolution of reports while protecting the
privacy of parties as fully as possible.
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[ Reporting }

Oberlin College will take immediate action in all allegations of sexual and/or gender-based
harassment, discrimination and violence, including sexual violence, stalking, and intimate partner
violence, to protect the safety of the community and individuals involved. The College encourages
anyone who has experienced, witnessed or has information pertaining to a potential violation of the
Sexual Misconduct Policy to take an active role in reporting this behavior.

Students and employees are encouraged to report information regarding an incident of sexual
misconduct to designated employees of the College. These reporting options are: Safety and Security,
the Title IX Coordinator, the Dean of Students Office, or the Manager of Employee and Labor Relations.
The College recognizes, however, that an individual may choose to report to any College employee,
even those not specifically designated as a reporting option. Consistent with this policy, any
Responsible Employee who receives such a report is required to share the report with a central review
team to ensure consistent application of College policy for all individuals.

Oberlin College encourages all community members to take reasonable and prudent actions to prevent
or stop an act of sexual misconduct. Community members who exercise this obligation will be
supported by the College and protected from retaliation.

[ Statement Against Retaliation }

It is a violation of Oberlin College policy to retaliate in any way against a student or employee
because they raised allegations of sexual and/or gender-based harassment, discrimination and
violence, including sexual violence, stalking, and intimate partner violence, or participated in the
College’s resolution of the report. The College will take immediate and responsive action to any
report of retaliation.

[ Privacy Statement }

In any report, investigation, or resolution of an allegation of sexual and/or gender-based harassment,
discrimination and violence, including sexual violence, stalking, and intimate partner violence, every
effort will be made to protect the privacy and confidentiality interests of the individuals involved in a
manner consistent with the need for a thorough review of the allegation and the protection of the
Reporting Party and broader campus community.

[ Confidential Resources }

Oberlin College realizes that not every individual is prepared to make a formal report for resolution.
There are several confidential resources available for both students and employees who are seeking
assistance, but do not wish to make a report to the College or law enforcement.

[ Resources }

Oberlin College is committed to providing on campus resources and support to Reporting Parties and
Responding Parties, whether or not an individual wishes to pursue formal disciplinary action. There
are also many off campus resources available to individuals who experience sexual and/or gender-
based harassment, discrimination and violence, including sexual violence, stalking, and intimate
partner violence.

[ Interim Measures }




Case: 1:17-cv-01335-SO Doc #: 10-2 Filed: 08/21/17 8 of 66. PagelD #: 182

Sexual Misconduct Policy | 7

Upon receipt of a report, the College will take interim measures to protect the parties involved. These
may include no contact directives, changes in class or work schedules, changes in living arrangements,
interim suspension, College-imposed leave, or any other measures that the College deems appropriate
in consultation with the parties.

[ Formal Resolution Procedures }

Reports against a student will be resolved by the Student Formal Resolution Process.
Reports against a non-faculty employee will be resolved by the Staff Formal Resolution Process.
Reports against a faculty member will be resolved by the Faculty Formal Resolution Process.

[ Appendices }

The Appendices contain a chart which provides a visual overview of the process of resolution of
reports of sexual and/or gender-based harassment, discrimination and violence, including sexual
violence, stalking, and intimate partner violence and a list of key implementers named in this policy
along with contact information.

Statement of Purpose

Oberlin College students, employees, alumni, guests, and visitors have the right to be free from sexual
and/or gender-based harassment, discrimination and violence, including sexual violence, stalking,
and intimate partner violence, on campus and in their interactions with each other. Sexual
misconduct is the term used in this policy for sexual and/or gender-based harassment,
discrimination and violence, including sexual violence, stalking, and intimate partner violence, as
well as other forms of prohibited conduct as defined in this policy.

Because all members of the Oberlin community have a right to and a stake in creating a campus free
of violence, harassment, and discrimination, this policy applies to all students, employees, and
visitors to campus.

Introduction: Ensuring an Equitable Campus Free of

Violence, Harassment, and Discrimination

Oberlin College seeks to ensure an equitable and inclusive campus free of violence, harassment, and
discrimination. Therefore, Oberlin College will not tolerate sexual and/or gender-based harassment,
discrimination and violence, including sexual violence, stalking, and intimate partner violence, in any
College program or activity, including the academic, employment or residential setting. When used
in this policy, sexual misconduct includes sexual violence, intimate partner violence, and stalking.
This prohibition also includes all forms of discrimination or harassment based on sex, marital status,
sexual orientation, and/or gender identity and expression. Such conduct violates community
expectations and is prohibited by state and federal law. The Sexual Misconduct Policy affirms the
Oberlin community’s commitment to these principles and describes the process the College uses to
resolve reports of sexual misconduct.

Reports of sexual misconduct will be investigated and resolved in a timely and equitable fashion.
Because sexual misconduct has such a grave impact on the kind of community required to ensure the
fullest educational and occupational opportunities, parties who are found responsible for violating
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the Sexual Misconduct Policy will be subject to appropriate sanctions. These sanctions are intended
to ensure that such forms of misconduct do not continue and may include suspension, termination,
and expulsion.

Oberlin College will provide appropriate support to all community members who are involved in the
reporting or investigation of sexual misconduct in order to ensure access, provide equitable
resolution, and to stop and address the effects of discrimination. In particular, the College is
committed to ensuring that anyone who experiences sexual misconduct receive appropriate support,
reporting options, and resolution to reports to ensure access to the full range of educational and
occupational opportunities. Appropriate interim remedies and support are available even if an
individual chooses not to pursue any action under this Policy.

Oberlin College views this policy as a primary resource in preventing and responding to sexual
misconduct. Therefore, retaliation against anyone who makes a report, cooperates with an
investigation, or participates in a grievance procedure is a violation of College policy. Retaliation
should be reported promptly to the Title IX Coordinator for investigation pursuant to this policy and
may result in disciplinary action independent of any sanction or interim measures imposed in
response to the underlying allegations of sexual misconduct, discrimination, and/or harassment.

All members of the campus community are expected to play a role in preventing and responding to
sexual and/or gender-based harassment, discrimination and violence, including sexual violence,
stalking, and intimate partner violence. Reporting any knowledge of sexual misconduct is especially
important, since it allows the College to connect a Reporting Party to resources and support and to
foster individual and campus safety. Members of the community have different expectations in
regard to reporting, described as follows:

e Responsible Employees who become aware of potential misconduct are required to report it
promptly to the Title IX Coordinator. Such reporting ensures timely support for all parties
and enables an effective and consistent institutional response. Responsible Employees
include all employees who serve in supervisory positions, whether paid or unpaid. A
supervisor is anyone who has the authority to hire, promote, discipline, evaluate, grade or
direct faculty, staff or students. This includes everyone who manages or supervises others,
including (but not limited to) faculty department program chairs, teaching faculty, resident
advisors, coaches and anyone who leads, administers, advises or directs University
programs. It also includes student employees or student volunteers who have the
responsibility for the welfare of other students.

o All other employees are expected to report any information about potential misconduct to
the Title IX Coordinator, in recognition of the community understanding that centralized
reporting is an important tool to address, end, and prevent sexual misconduct and other
forms of gender- and/or sexual-related discrimination and harassment.

e Students who are not Responsible Employees are strongly encouraged to report any
information about sexual misconduct, including reports or partial reports, to the Title IX
Coordinator.

e Confidential professional resources, including professional and pastoral counselors, are not
permitted to report any information about sexual misconduct without the consent of the
patient/client, unless the information involves suspected abuse of a minor or there is an
imminent risk of harm to self or others.

e A Confidential student advocate is available to support students and only reports general
information about incidents of sexual misconduct (what type of misconduct, when and
where the incident took place) in a way that does not identify the student, unless the student
consents to report identifying information.
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Required reporting is not meant to undermine a Reporting Party’s agency to choose how to respond
to experiences of sexual misconduct, but rather to ensure that all community members are fully
empowered and informed about options for support and safety and information is shared with the
College so that it may take immediate corrective action to eliminate, prevent and address a hostile
environment.

Any member of the community who intervenes to prevent sexual and/or gender-based harassment,
discrimination and violence, including sexual violence, stalking, and intimate partner violence

(when safe to do so), seeks the support of peers or colleagues, or reports such conduct to the Title [X
Coordinator or another Responsible Employee will be supported by the College and protected from
retaliation.

This policy uses they, them and theirs as third person singular gender-neutral pronouns, in
recognition that individuals accessing this policy may have a range of gender identities and forms of
self-identification.

Academic, Intellectual, and Expressive Freedom

This policy recognizes the central importance of academic freedom to the campus community and
embraces respect for intellectual and expressive freedom. This policy upholds these values by
prohibiting sexual and/or gender-based harassment, discrimination and violence, including sexual
violence, stalking, and intimate partner violence. Asthe American Association of University
Professors notes, “the freedom to teach and to learn is inseparable from the maintenance of a safe
and hospitable learning environment” (AAUP, “Campus Sexual Assault Procedures,” 2012). Further,
this policy reflects guidance from the Office for Civil Rights which states that “the laws and
regulations it enforces protect students from prohibited discrimination and do not restrict the
exercise of any expressive activities or speech protected under the U.S. Constitution” (OCR Title IX
and Sexual Violence FAQ L-1, 2014). This policy recognizes that effective learning may include
engagement with difficult, offensive, or historically charged materials, and that such pedagogical
experiences do not constitute violations of this policy, which is designed to stop, address, and
prevent the recurrence of sexual and/or gender-based harassment, discrimination and violence,
including sexual violence, stalking, and intimate partner violence.

Scope of the Policy

The policy applies to all Oberlin community members, including students, faculty, administrators,
staff, volunteers, vendors, independent contractors, visitors, alumni and any individuals regularly or
temporarily employed, studying, living, visiting, conducting business or having any official capacity
with the College or on College property. This policy applies to sexual and/or gender-based
harassment, discrimination and violence, including sexual violence, stalking, and intimate partner
violence, both on and off campus. In particular, off-campus conduct is subject to this policy if the
conduct occurred in the context of an education program or activity of the College or had continuing
adverse effects on campus or in an off-campus education program or activity.

Statement of Non-Discrimination
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Oberlin College is committed to creating an institutional environment free from discrimination and
harassment for students and employees. Thus, discrimination and harassment based on the following
categories are prohibited: race, color, sex, marital status, religion, creed, national origin, disability,
age, genetic information, military or veteran status, sexual orientation, family relationship to an
employee of Oberlin College, and gender identity and expression. In addition, should any applicable
law be enacted in the future prohibiting discrimination and/or harassment based on a category not
listed above, or should there be other changes in the applicable law governing discrimination and/or
harassment, this Policy will be deemed amended to the extent necessary to reflect such changes. In
affirming the prohibition against discrimination and harassment on these bases, Oberlin College also
affirms its compliance with applicable laws.

The Sexual Misconduct Policy covers conduct prohibited under Title VII of the Civil Rights Act of
1964, which prohibits employment discrimination based on race, color, religion, sex, or national
origin, and Title IX, the 1972 amendment to the Higher Education Act of 1965 which prohibits
discrimination based on sex in higher education. This policy also reflects the provisions of the Jeanne
Clery Disclosure of Campus Security and Campus Crime Statistics Act (Clery Act), 20 U.S.C. § 1092(f),
a federal statute enacted in 1990, and the Campus Sexual Violence Elimination (SaVE) Act, which was
passed as part of the reauthorization of the Violence Against Women Act (2013). Oberlin policy also
aligns with Ohio law, including Ohio Revised Code Chapter 2907: Sex Offenses and Chapter 4112,
which prohibits discrimination in various contexts based on race, color, religion, sex, military status,
national origin, disability, age, or ancestry. Section 1185.02 of the Codified Ordinances of Oberlin
prohibits discrimination in housing based on race, color, religion, sex, sexual orientation, ancestry,
handicap, familial status, or national origin of any prospective owner, occupant or user of the
housing.

The Oberlin College non-discrimination statement includes all forms of gender- and/or sex-based
discrimination and affirms that the College does not discriminate on the basis of sex in its
educational, extracurricular, athletic, or other programs or in the context of employment. The Sexual
Misconduct Policy implements the College non-discrimination statement by prohibiting sexual
and/or gender-based harassment, discrimination and violence, including sexual violence, stalking,
and intimate partner violence. Oberlin College’s Sexual Misconduct Policy, in keeping with this
federal law, reflects the understanding that sexual and/or gender-based harassment, discrimination
and violence, including sexual violence, stalking, and intimate partner violence, can and do affect
individuals of all genders. These protections thus apply to all Oberlin community members and
visitors of any gender, gender identity, gender expression or sexual orientation. Oberlin College will
respond promptly and equitably to reports of sexual and/or gender-based harassment,
discrimination and violence, including sexual violence, stalking, and intimate partner violence, in
order to eliminate the harassment, prevent its recurrence, and address its effects on any individual or
the community.

Other forms of discrimination and harassment prohibited by the College are addressed under the
Oberlin College Policy on Discrimination and Harassment.

Title IX Compliance: Title IX Coordinator and Team

Rebecca Mosely serves as the college’s interim Title IX coordinator and can be reached at:
(440) 775-8555
rebecca.mosely@oberlin.edu
Cox 202

The Title IX Coordinator oversees the College’s central review process for receiving, investigating,
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and resolving reports of sexual misconduct to ensure that the College has taken prompt and
equitable action to eliminate any hostile environment, prevent its recurrence and address its effects.
The Title IX Coordinator promotes overall institutional compliance with Title [X and related laws,
including adherence to procedural time frames, documenting and reporting data, and providing
training and education to policy implementers and to the campus community for prevention
purposes. Members of the community are encouraged to consult the Title IX Coordinator regarding
questions and concerns about reporting, support and interim measures for anyone experiencing or
affected by sexual and/or gender-based harassment, discrimination and violence, including sexual
violence, stalking, and intimate partner violence, and regarding information about options and
processes to resolve the report. The Title IX Coordinator is trained in relevant applicable laws and
the dynamics of sexual and/or gender-based harassment, discrimination and violence, including
sexual violence, stalking, and intimate partner violence.

The Title IX Coordinator is assisted by Title IX Deputy Coordinators. The Title X Deputy
Coordinators are available to meet with any member of the community and assist the Title IX
Coordinator in ensuring institutional compliance. Deputy Title IX Coordinators are chosen to reflect
the diversity of the Oberlin community, including roles as faculty, staff, and students, and help
increase access to College Title IX programs and processes. The Deputy Title IX Coordinators are:

Title IX Deputy Coordinator for Athletics:
Erica Rau

Phillips Gym, Room 102

440-775-8505

Erica.rau@oberlin.edu

Title IX Deputy Coordinator
Chris Jenkins

Bibbins 113F
440-775-8200
cjenkins@oberlin.edu

Title IX Deputy Coordinator for Faculty:
[name]

[campus address]

[phone number]

[email]

Title 1X Deputy Coordinator for Staff:
[name]

[campus address]

[phone number]

[email]

The Title IX Coordinator also manages the Title IX Team. The Title IX Team supports the Title IX
Coordinator and enables institutional compliance by ensuring effective and prompt response to
reports as well as reviewing and implementing plans for education, prevention, and training. Ata
minimum, this group includes the Title IX Coordinator, Title IX Deputy Coordinators, and the Director
of Safety and Security. Depending on the roles of the parties involved in a report, a designee from the
appropriate divisional dean (Dean of Students, Dean of the College or Dean of the Conservatory) or
the Manager of Employee and Labor Relations may join the group. In all cases, the Title IX Team will
be limited to a small number of individuals who need to be informed in order to provide effective and
equitable review and timely resolution of reports while protecting the privacy of parties as fully as
possible.
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Students, employees, or other individuals may direct questions or reports related to the application
of Title IX to the Title IX Coordinator, Deputy Title IX Coordinators, and/or the U.S. Department of
Education Office for Civil Rights:

Office for Civil Rights Cleveland Office
1350 Euclid Avenue, Suite 235
Cleveland, OH 44115

(216) 522 - 4970
OCR.Cleveland@ed.gov

Questions or reports involving employees may also be directed to the U.S. Equal Opportunity
Employment Commission:

U.S. Equal Employment Opportunity Commission
Cleveland Field Office

Anthony ]. Celebrezze Federal Building

1240 E. 9th Street, Suite 3001

(800) 669 - 4000

Privacy vs. Confidentiality

The College is committed to protecting the privacy of all individuals involved in a report or an
investigation filed under the Sexual Misconduct Policy. All College employees who participate in the
College’s Title IX response, including the Title IX Coordinator, Title IX Deputy Coordinators, Title IX
Team members, investigators, and Hearing Panel members receive specific instruction about
respecting and safeguarding private information. Throughout the process, every effort will be made
to protect the privacy interests of all involved individuals in a manner consistent with the need for a
thorough review of the report. All College proceedings are conducted in compliance with the
requirements of the Family Educational Rights and Privacy Act (FERPA), the Clery Act, Title IX, and
state and federal law. No information shall be released from such proceedings except as required or
permitted by law and College policy.

To ensure all members of the community understand how the College protects the privacy of
individuals, please be aware that privacy and confidentiality have distinct meanings.

Privacy: Privacy generally means that information related to a report of misconduct will only be
shared with a limited circle of individuals. The use of this information is limited to those College
employees who “need to know” in order to assist in the active review, investigation or resolution
of the report, including the issuance of interim measures. While not bound by confidentiality,
these individuals will be discreet and respect the privacy of all individuals involved in the
process.

Confidentiality: Confidentiality means that information shared by an individual with designated
campus or community professionals cannot be revealed to any other individual without the
express permission of the individual. These designated campus and community professionals
include mental health providers, ordained clergy, trained rape crisis counselors and attorneys,
all of whom have legally protected confidentiality. In addition, by policy, the College has
designated a Confidential Sexual Misconduct Advocate with whom students, staff, and employees
may consult or seek support. All of these professionals are prohibited from breaking
confidentiality unless there is an imminent threat of harm to self or others or the report involves
suspected abuse of a minor. For students in particular, the College has also designated
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Confidential Student Sexual Misconduct Advocates who will provide the same expectations of
confidentiality. Sharing information with the Confidential Sexual Misconduct Advocate or a
Confidential Student Sexual Misconduct Advocate will not trigger a College investigation into an
incident against the person’s wishes.

Limits on Confidentiality.

State and federal law as well as the ethical obligation to provide an educational and occupational
environment free of violence and discrimination place some limits on confidentiality for most
members of the community, with the exception of those with legally-protected confidentiality.
Members of the community should be aware of their reporting responsibilities in the following areas:

e The College Requirement to Report. Responsible Employees who receive information,
including partial information, about sexual misconduct are required to report all
information, including the names of the parties and any known details of the incident, to the
Title IX Coordinator. Required reporting is an important tool for enabling the College to
respond effectively and prevent sexual misconduct in a manner that is supportive of
individual autonomy and respectful of individual and campus safety. Sharing all reports
with the Title IX Coordinator helps to ensure that individuals affected by sexual misconduct
receive prompt remedies to stop, prevent, and address discrimination and harassment, and
that individuals are fully informed about remedies, accommodations, resources and options.
Sharing this information also enables the College to tailor our education and prevention
programs to the types of sexual misconduct reported on campus. Individual reports are vital
to seeing patterns of misconduct, which will, in turn, help the College as an educator and
employer respond to community needs.

Required reporting also helps to ensure that a Reporting Party and all other members of the
community are connected to appropriate resources. Thus, required reporting helps to
increase a Reporting Party’s choices and create a campus climate that challenges silence
about sexual misconduc